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INTRODUCTION

The following section contains a summary of this Decision, an overview of the
process used at the Commission to certify power plant sites and facilities, and a

history of the procedural steps of this particular case._ It also contains a

discussion of the relationship between the California Coastal Act and the

Commission’s power facility certification process.

A.  SUMMARY

This Decision contains our rationale for determining that the proposed Morro Bay
Power Plant Project (Project) complies with all applicable laws, ordinances,
regulations, and standards, and may therefore be licensed. It is based
exclusively upon the record established during this certification proceeding and
summarized in this document. We have independently evaluated the evidence,
provided references to the record supporting our findings and conclusions, and
specified the measures required to ensure that the Project is designed,
constructed, and operated in the manner necessary to protect public health and

safety, promote the general welfare, and preserve environmental quality.

The Project is a major modernization of the existing Morro Bay Power Plant
(MBPP). Duke Energy Morro Bay LLC (Duke or Applicant) proposes to remove
the existing facility and replace it with a new combined-cycle power plant just
north of the existing MBPP. The existing MBPP consists of four natural gas-fired
generating units, employing 1950s and 1960s technology. Generating capacity
of the existing plant is 1002 MW. The proposed Project will have two modern
combined-cycle units. Each new unit will consist of two natural gas-fired
turbines, a heat recovery steam generator and one steam turbine. The heat
recovery system will also include supplementary firing, or “duct-firing,” to boost
performance. (Ex. 117, p. 26.) Generating capacity of the Project, including duct
firing, will be 1200 MW.



Natural gas will continue to be delivered from an existing PG&E pipeline. The
Project will continue to interconnect with the electrical grid at the existing PG&E
switchyard, which is located on the eastern portion of the plant site. (Ex. 117, p.
26.) Based on current design, Applicant expects the proposed Project to exceed
$800 million in capital costs. (Ex. 117, p. 24.)

Duke anticipates that the Project will proceed in three stages: Phase | -
demolition of the tank farm, which will take three months; Phase Il - construction
of the new power block, which will take 21 months; and Phase Ill - demolition of
the existing MBPP, which will begin after the new units commence commercial

operation and take no longer than 36 months. (Ex. 117, pp. 26-27.)

In proposing the modernization Project, Applicant has identified the following

objectives:

Develop a more efficient combined-cycle facility, with duct-firing, that can
compete more effectively in the California and regional electricity market
than the existing facility;

Make use of existing infrastructure wherever possible and practical;
Develop a project that is consistent with local plans;

Avoid or minimize environmental impacts;

Improve the environment including the visual setting; and

Optimize the design to meet these requirements and feasibility from a
business perspective. (Ex. 117, p. 36.)

The proposed Project will have a number of environmental benefits relative to the
existing plant. For example, the two new combined-cycle units will have four
145-foot-tall stacks, which are significantly lower than the three 450-foot-tall
existing stacks. This feature, along with relocation of the power plant to the site
of the existing tank farm north of the old plant, will reduce visual impacts for a

great number of viewers. The Project will also increase generation capacity from



the existing 1,002 MW to 1,200 MW, a 20 percent increase. This will be
achieved while decreasing by approximately 30 percent the amount of natural
gas required to produce each MW of electricity. To control air emissions,
MBPP’s new combined cycle units will employ best available control technology
(BACT), including selective catalytic reduction (i.e., reduction catalyst, agueous
ammonia injection) for controlling nitrogen oxides and an oxidation catalyst for
controlling carbon monoxide. Together, these factors will result in reduced air
emissions from the modernized power plant. All emissions will be fully offset in

accordance with applicable law.

One of the most controversial areas of this case is the potential impact to the
marine environment in the Morro Bay Estuary from the once-through cooling
water system. For the last 50 years the MBPP, and in particular the once-
through cooling system, have formed part of the existing environmental setting in
Morro Bay. After a careful analysis of the evidence, we have determined that the
proposed Project will have less impact on the aquatic environment than the
existing power plant. Based on the requirements of the California Environmental
Quality Act, (CEQA) the proposed Project will have no significant adverse impact

on the aquatic environment.

Nevertheless, by our conservative analysis, we have determined that the
proposed Project will cause a maximum 16.2 percent proportional mortality of
susceptible aquatic species as a result of these organisms being entrained in the
Project’s once-through cooling water system. Though less than the impacts of
the existing plant, such an adverse effect must still be addressed under the
provisions of the federal Clean Water Act. Section 316(b) of the Act requires the
use of “best technology available” (BTA) to avoid impacts. During the
proceeding, Energy Commission staff proposed dry cooling as BTA. The parties
presented extensive evidence on this topic. Based on the evidentiary record, we
have determined that dry cooling is not feasible at the proposed Project site. In

addition, we concur with the staff of the Central Coast Regional Water Quality



Control Board that the cost of dry cooling at this particular site is far too high and
cannot be justified when compared to the preferred option — a habitat

enhancement program (HEP).

Unlike the dry cooling option, a HEP will more broadly address some of the most
serious environmental problems in the Morro Bay Estuary. We have reviewed an
extensive body of evidence on this subject and found that both the Applicant and
the staff of the Regional Board have presented HEP approaches which can
comply with applicable law. In fact, based on the evidence in our record, we
firmly believe that even if dry cooling were feasible and cost free, it would not
offer the environmental benefits to the Morro Bay Estuary that a successful HEP
will provide. The record is clear that even without operation of the existing or the
proposed new power plant, the Morro Bay Estuary is on a path of rapid decline,
largely due to sedimentation. The HEP proposals associated with Duke’s Project
offer the most promising opportunities available to slow sedimentation and help

preserve the estuarine environment of Morro Bay.

We have also determined that the Project may impact sensitive terrestrial
species. The Decision contains requirements for funding of compensatory
habitat and other mitigation measures to reduce such impacts to insignificant
levels. The use of Native American monitors from affected local tribes will reduce

the risk to cultural resources during construction activities.

Finally, the Project will provide significant financial benefits to the Morro Bay
community. These benefits will include the local purchase of about $10.3 million
worth of material for Project construction, a total construction payroll estimated at
approximately $67 million, and on-going local expenditures for maintenance and
materials projected at $260,000 annually. Once completed, the Project will have
an annual operational payroll of approximately $8.6 million. Property tax
revenues for the City of Morro Bay will be substantially above the level provided

by the existing plant, although the passage of AB 81 makes the increase difficult



to accurately estimate. = Moreover, Duke has agreed to support a minimum
annual funding to the City of Morro Bay from property taxes, franchise fees, and

other city fees. The company will provide the City with additional funding to

guarantee the annual payment should the combined totals not reach this level.

B. THE CALIFORNIA COASTAL ACT AND THE ENERGY COMMISSION’S
POWER PLANT SITING PROCESS.

In the Second Revised Presiding Member's Proposed Decision we addressed

the Coastal Commission’s role in the Energy Commission’s AFC process. We
reasoned that (1) Public Resources Code Section 30413(d) provides that the

Coastal Commission’s “report” is to be prepared for Notices of Intention (NOI)

proceedings at the Commission; (2) Public Resources Code Section 25523(b)

requires the Commission to include in its decisions the “specific provisions”

recommended in that report unless the Energy Commission finds such provisions

infeasible or likely to result in greater environmental harm; (3) the Morro Bay AFC

did not require an NOI, and thus required no 30413 report in the course of an




NOI : (4) the Coastal Commission’s report filed in the course of the Morro Bay

AFC is therefore not the “report” referred to in the Warren-Alquist Act; and (5)

therefore, the Energy Commission is not bound to include in its decision the

“specific provisions” in the Coastal Commission report. We proposed instead a

presumption in favor of Coastal Commission recommendations with regard to

coastal protection issues, so long as such recommendations were supported by

the evidentiary record. We further proposed that our conclusion be made a

“precedent decision” pursuant to the Administrative Procedure Act, and thus

binding on future decisions.

The proposed precedent in the Second Revised Decision evoked a flurry of

additional briefing on the legal issues regarding the role of the Coastal

Commission’s recommendations in the power plant siting process. The briefing

included policy arguments, canons of statutory construction, legislative history,

and logical conundrums that arquably result from such statutory interpretation.

Unfortunately, the issue was addressed in a manner that may have given

insufficient response time to other interested parties and agencies not involved in

this case—most notably the San Francisco Bay Conservation and Development

Commission (“BCDC"). BCDC is subject to identical statutory provisions and has

frequently participated in the Energy Commission siting process for projects

within its jurisdictional boundaries, providing its own statutory equivalent of the

30413 report.

Commission staff and the Coastal Commission contend that the Warren-Alquist

Act unambiguously requires that the provisions of the 30413 report be included in

the Energy Commission AFC decision, inasmuch as Section 25523(b) requires

that the final AFC decision include “specific provisions to meet the objectives of

[the Coastal Act] as may be specified in the report submitted by the Coastal

Commission pursuant to subdivision (d) of Section 30413 . . . .” Enerqy

Commission staff and the Coastal Commission further contend that even if

ambiguity in the statute’s intent is created by Section 30413's reference to the




NOI, the applicable statutes must be harmonized and interpreted to be consistent

with discernable legislative intent.:

On its face, section 25523(b) applies to all AFC proceedings, and does not
make a distinction between “stand-alone” AFCs and those preceded by an
NOI proceeding. Further, the reference in section 25523(b) to section
30413(d) does nothing to change this, since section 30413(d) applies
‘whenever” the Energy Commission carries out its siting authority for
proposals in the coastal zone...

(Coastal Commission Comments on the ond PMPD, 4/28/04, Page 4). This

position was further emphasized by Coastal Commission representative John

Bowers at the April 29, 2004 El Sequndo Committee Conference on the Revised

PMPD. Mr. Bowers urged the Committee to “back away” from the precedent

being considered in both cases and suggested that the Coastal Commission and

the Energy Commission discuss in a generic context the roles and

responsibilities of the two agencies.

The Commission recognizes the Coastal Commission’s important role in the

siting of power plants in the Coastal Zone and intends to assure that the Coastal

Commission’s views are appropriately considered in this and future coastal siting

cases. Having said this, the Commission believes that the legal and procedural

question governing the roles and responsibilities of the Coastal Commission in

power plant licensing proceedings would be best resolved through a separate

investigation under the direction of the Commission’s Siting Committee. The

Commission has therefore removed any conclusions on this issue from this

Decision.

Nevertheless, most of the Coastal Commission’s recommendations are included

as conditions of certification in this Decision. That is because the record shows

that the included conditions are necessary to avoid or mitigate significant adverse

environmental impacts, under the requirements of the California Environmental

Quality Act (“CEQA”"). For each Coastal Commission recommendation that we

have not included, we have found that the recommendation would either be




infeasible or would cause greater environmental harm, findings that justify

rejection of mitigation measures under CEQA. As a result, although we make no

conclusion as to whether a Coastal Commission report submitted under section

30413(d) is binding in AFC proceedings that were not preceded by an NOI, the

practical result is the same as if we had concluded that the report is binding in

this proceeding.

In addition, while we have determined that the Project as-deseribed-herein—will
comply with all applicable laws, ordinances, regulations, and standards (LORS).

The Coastal Commission continues to believe that the Project does not comply

with portions of the Coastal Act nor with portions of the City of Morro Bay’s Local

Coastal Program. Projects that do not comply with applicable state or local

LORS cannot be certified unless the Energy Commission makes “override”

findings under Public Resources Code section 25525. Therefore, assuming

hypothetically that the Coastal Commission is correct (while formally concluding

otherwise), we have made override findings concerning those two laws. We

This matter is discussed in a new section of this Decision entitled OVERRIDE.

BC. SITE CERTIFICATION PROCESS

The Morro Bay Power Plant Project and its related facilities fall within
Commission licensing jurisdiction. (Pub. Resources Code, 88 25500 et seq.)
During its licensing proceedings, the Commission acts as the lead state agency
under the California Environmental Quality Act. (Pub. Resources Code, 8§ 25519
(c), 21000 et seq.) The Commission's certification process provides a thorough,
timely review and analysis of all aspects of a proposed project. During this

process, we conduct a comprehensive examination of a project's potential



economic, public health and safety, reliability, engineering, and environmental

ramifications.

The Commission’'s process and associated documents are functionally
equivalent to the traditional Environmental Impact Report process. (Pub.
Resources Code, § 21080.5.) It is designed to allow review of a project to be
completed within a limited period of time; a license issued by the Commission is

in lieu of other state and local permits.

Significantly, the Commission's process allows for and encourages public
participation so that members of the public may become involved either
informally, or on a more formal level as Intervenors with the same legal rights
and duties as the project developers. Public participation is encouraged at every
stage, and our process requires substantially more opportunities for public
participation and review than does the traditional CEQA process. Moreover, as
explained in subsequent portions of this document, we have fully and fairly
examined the positions formally espoused by various Interrvenors and members
of the public. On balance, we believe that the participation of the public and local
Intervenors has resulted in a painstaking scrutiny of the Applicant’s proposal, as
well as the development of Conditions of Certification which extensively reduce

and safeguard against potential Project impacts.

The certification process begins when an Applicant submits the Application for
Certification (AFC). Commission staff reviews this submission, and recommends
to the Commission whether or not the accompanying information is adequate to
permit formal review to commence. Once the Commission determines that an
AFC contains sufficient analytic information, it appoints a Committee of two

Commissioners to conduct the licensing process.

The initial portion of the certification process is weighted heavily toward ensuring

public awareness of the proposed project and obtaining such further technical



information as is necessary. The Office of the Public Adviser is available to
inform members of the public concerning the certification proceedings, and to
assist those interested in participating. During this phase, the Commission staff
sponsors numerous public workshops at which Intervenors, agency
representatives, and members of the public meet with Staff and Applicant to
discuss, clarify, and negotiate pertinent issues. Staff publishes its initial technical
evaluation of a proposed project in the Preliminary Staff Assessment (PSA),
which is made available for public comment. Staff's responses to public
comment on the PSA and its complete analysis are published in the Final Staff
Assessment (FSA).

The Committee also conducts various public events, including at least one
Prehearing Conference, to assess the adequacy of available information, identify
issues, and determine the positions of the various participants. Information
gleaned from these events forms the basis for a Hearing Order organizing and
scheduling formal Evidentiary Hearings. At these hearings, all formal parties are
able to present testimony, under oath or affirmation, which is subject to cross-
examination by other parties and to questioning by the Committee. The public
may also comment on a proposed project at these hearings. Evidence adduced
during these hearings provides the basis for the decision-makers' analysis.

This analysis, in turn, appears in a Committee recommendation to the full
Commission in the form of a Presiding Member's Proposed Decision (PMPD),
which is available for a public review period of at least 30 days. This document
provides the Committee's recommendation to the full Commission concerning a
project's ultimate acceptability. The PMPD also determines a project's conformity
with applicable laws, ordinances, regulations, and fandards. Depending upon
the extent of revisions necessary in reaction to comments received on the
PMPD, the Committee may elect to publish one or more revised versions and

has done so in the Morro Bay case. This latter document triggers an additional

10



15 day public comment period. Finally, the full Commission decides whether to

accept, reject, or modify the Committee's recommendations at a public hearing.

Throughout the licensing process, the members of the Committee, and ultimately
the Commission, serve as fact-finders and decision-makers. Other parties,
including the Applicant, Staff, and formal Intervenors function independently and
with legal status equal to one another. No party has an “inside track” in the
process. Rather, the decision-makers ely solely on the legal sufficiency and
persuasiveness of the evidence. An "ex-parte” rule prohibits parties from
communicating on substantive matters with the decision-makers, their staffs, or
assigned hearing officer unless these communications occur on the public

record.

S-.DPROCEDURAL HISTORY

The Public Resources Code (88 25500 et seq.) and Commission regulations (20
Cal. Code of Regs., 88 1701, et seq.) mandate a public process and specify the
occurrence of certain necessary events. The key procedural elements occurring

during the present case are summarized below.

In August, 1999, Duke proposed a single 500 MW power plant project at the
existing MBPP site to take the place of Units 1 and 2, with Unit 3 and 4
continuing to operate. However, the City of Morro Bay sought the complete and
early demolition of the existing power plant units as a condition of its support for
the modernization Project. In response to these local concerns, Applicant
withdrew its AFC and redesigned the proposal to reduce visual impacts,
accelerate removal of the existing plant, and address various other local

concerns.

On October 23, 2000, Duke filed a new AFC seeking approval from the

Commission to construct and operate the proposed net 1200 megawatt (MW)

11



naturatgas fired, combined cycle, combustion turbine Morro Bay Power Plant
Project. On December 27, 2000, the Commission found the AFC to be data

adequate, which began Staff's analysis of the Project.

The Committee scheduled its initial public event, an "Informational Hearing and
Site Visit," by notice dated, January 31, 2001. This Notice was sent to all people
known or expected to be interested in the proposed Project, including the owners
of land adjacent to, or in the near vicinity of, the Morro Bay Power Plant; it was

also published in a local general circulation newspaper.

The Committee conducted the Informational Hearing in Morro Bay on February
20, 2001. At this event, the Committee and other participants discussed the
proposed Morro Bay Power Plant, described the Energy Commission's review
process, and explained opportunities for public participation. The parties also

toured the site of the Morro Bay Power Plant.

Over the course of the next several months, Commission staff held public events
to assess the status of the Project, including submission of necessary information
by Applicant. Staff held the first of its thirteen (13) public workshops on
February 21, and 22, 2001, a Data Request Workshop; April 5, 2001, a Data
Response Workshop on Visual Resources; June 5, 6, 7, 12, 13, 14, and 21,
2001, Preliminary Staff Assessment (PSA) Workshops on technical areas such
as Air Quality, Cultural Resources, Visual Resources, Traffic, Transmission Line
Safety and Nuisance, Noise, Socioeconomics, Land Use, Soils and Water
Resources, and Biological Resources. On March 20, and 21, 2002, Staff held a
Biological Resources Workshop including Cooling Options, and on September

10, 2002, held a workshop on the Habitat Enhancement Program.
Staff prepared both a Preliminary and Final Staff Assessment, and conducted

workshops in Morro Bay to discuss findings, proposed mitigation, and proposed

compliance monitoring requirements. A total of nine workshops on the PSA were
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held in Morro Bay during June 2001. During approximately 45 hours of
workshops the Applicant, Intervenors, agencies, the public, and Staff discussed

the PSA and outstanding issues.

In addition to these and several other workshops, extensive coordination
occurred with local, state, and federal agencies that have an interest in the
Morro Bay Power Project such as the City of Morro Bay, the County of San Luis
Obispo, the San Luis Obispo Air Pollution Control District, the California Coastal
Commission, the Monterey Bay National Marine Sanctuary, the Regional Water
Quality Control Board, the Native American Heritage Commission, Morro Bay
Estuary Project, California State Parks, Department of Fish and Game, and the
National Marine Fisheries Service, as well as numerous Intervenors and the

interested residents of the community.

The Committee issued a Scheduling Order on April 2, 2001, and held an initial
Status Conference on April 24, 2001. The Committee then issued a Revision to
the Committee Scheduling Order on May 11, 2001, and held a second
Committee Status Conference on August 16, 2001. A Status Conference
provides a public forum allowing the Applicant, Commission staff, interested
parties, governmental agencies, and members of the public to indicate whether
case development is progressing satisfactorily, and to bring potential schedule

delays or other relevant matters to the Committee's attention.

The Committee then held a Prehearing Conference on November 29, 2001. The
basic purposes of the Prehearing Conference are to assess the parties'
readiness for Evidentiary Hearings, to clarify areas of agreement or dispute, to
identify witnesses and exhibits, to determine upon which topics parties desire to
cross-examine witnesses from other parties, and to discuss procedures which
will assist the Committee in concluding this licensing process in as timely a

manner as feasible.
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The Committee scheduled and conducted its first Evidentiary Hearing in Morro
Bay on December 17, 2001. A second set of Evidentiary Hearings occurred
during January 29, 30, 31, 2002, and February 5, and 6, 2002. The Committee
then conducted a third set of Evidentiary Hearings on March 12, 13, and 14,
2002. A Fourth set of Evidentiary Hearings took place on June 4 through 6, 2002
for Group IV topics, and final Evidentiary Hearings were held on November 5 and

6, 2002, to receive evidence on the Habitat Enhancement Plan (HEP).

At these publicly-noticed hearings all parties were afforded the opportunity to
present evidence, cross-examine witnesses, and to rebut the testimony of other
parties, thereby creating an evidentiary record which forms the basis for the
Commission Decision. The hearings before the Committee also allowed all
parties to argue their positions on disputed matters and provided a forum for the
Committee to receive comments from the public and other governmental
agencies. During this review process, the Committee issued nearly 25 Orders or

Rulings, approximately 15 Notices, and held 17 hearings or conferences.

Formal Intervenors in this process include: California Unions for Reliable Energy
(CURE); The Coastal Alliance on Plant Expansion (CAPE); Mr. Babak Naficy;
Earth Justice Environmental Law Clinic at Stanford; Patti Dunton; and the City of
Morro Bay. Interested Agencies involved were the San Luis Obispo County Air
Pollution Control District; the California Coastal Commission; the Monterey Bay
National Marine Sanctuary; the Native American Heritage Commission; Morro
Bay Estuary Project; the California State Parks; National Marine Fisheries

Service; and, the California Department of Fish and Game.
After reviewing the evidentiary record, the Committee published its Presiding

Member's Proposed Decision on April 30, 2003. The comment period on the
PMPD ended on June 13, 2003.
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The Committee conducted a public conference on June 30, 2003, in Morro Bay,
to receive oral comments on the PMPD. The Committee issued a Revised
PMPD on November 21, 2003. On March 3, 2004, the Committee held a

hearing to take oral argument concerning the appropriate role under the law for

recommendations by the Coastal Commission in a stand-along AFC proceeding.

Thise 2" Revised PMPD is-was issued for comment on April 15, 2004. at-least

Pecision- After considering all comments on that document, the Committee
issued a 3" Revised PMPD on June 15, 2004,
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. PROJECT DESCRIPTION AND OBJECTIVES®

Duke Energy Morro Bay LLC (Applicant) is seeking approval to construct and operate
the Morro Bay Power Plant (Project) a 1200-megawatt (MW), natural gas-fired,
combined-cycle power plant.> Located in the City of Morro Bay, in San Luis Obispo
County, the Project will completely replace the existing generation units and increase
the generation capacity of the existing plant by 198 MW. (Ex. 4.) Applicant is

developing the Project to sell electricity in California’s electricity market.

This section provides an overview of the proposed Project and its objectives as
described by Applicant and clarified during the evidentiary hearings. This essentially
includes the location of the Project, its major components, related linear systems, and

the major electric generation systems.

SUMMARY AND DISCUSSION OF THE EVIDENCE

Project Location

The “modernization” Project is proposed to be located at the existing 107-acre Morro
Bay Power Plant site that is owned and operated by Duke Energy. The Project site is
located within the City of Morro Bay, San Luis Obispo County, near Morro Bay Harbor,
bordered on the west by Embarcadero Road and on the east by Highway 1. See
Figures 1 and 2 for the regional and local vicinity setting of the Project. Construction
laydown and parking areas are proposed for both on-site and off-site locations. These

are shown in Figure 3.

! References to the reporter’s transcripts (RT) of this proceeding appear throughout this Decision. These
are abbreviated according to month, day, year, page and, if necessary, line reference. Thus, the
transcript reference for page 10 of a December 17, 2001 hearing would be “12/17/01 RT 10”; reference to
lines 7 through 9 of this page would be abbreviated as “12/17/01 RT 10:7-9.”

2 The generation capacity listed in the Application for Certification (AFC) and assumed in the Final Staff
Assessment (FSA) is a nominal capacity. Actual capacity can vary depending on site conditions such as
ambient air temperature. (12/17/01 RT 45-46.) Commission regulations specify that average temperature
and humidity should be used in deriving a facility’s capacity. (Cal. Code Regs., tit. 20 § 2003(b)(2)(A))
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PROJECT DESCRIPTION - Figure 1
Morro Bay Power Plant - Regional Setting
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Power Plant

The existing Morro Bay Power Plant is a viable operating power plant and an
active participant in the regional western electricity market. It consists of four
generating units totaling 1002 MW. Units 1 and 2 (326 MW) were installed
during the 1950's and Units 3 and 4 (676 MW) were installed during the 1960’s.
The facility sells energy as well as ancillary services into the western market.
Ancillary services include the provision of reserves to the grid (spinning, non
spinning, and replacement reserves) in addition to the provision of Automated
Generating Control. During 2000, the facility produced 5.23 million megawatt-
hours of electricity and a plant capacity factor of 59.7%. During 2001, Duke
Energy estimates that the facility produced 4.25 million megawatt-hours of

electricity for a plant capacity factor of 49.1%. (Ex. 117, p. 25.)

The proposed modernization Project will remove the existing, operating facility
and replace it with two state -of-the-art combined-cycle units. Each new unit will
be capable of producing 516 MW. The new units will consist of two gas-fired
turbines and one steam turbine driven by the heat produced by the other two
turbines. (See Figures 4 and 5 to compare the existing plant layout to that of the
proposed Project.) Each new unit will have two 145-foot tall stacks compared
with the existing plant’s three 450-foot tall stacks. Figure 6 illustrates the relative
size of the existing and the proposed stacks. (Ex. 115, 3-1.)

The new units are expected to be used for intermediate load operations. The
units’ duct-fired design enables approximately 84 MW of additional peak capacity
per combined-cycle unit when required by the electrical system or market
conditions.

This brings the total generating capacity of the new plant to 1200 MW. To control
emissions of air pollutants, the MBPP’s combined-cycle units will use the best
available control technology (BACT) including the selective catalytic reduction

(SCR) for control of nitrogen oxides (NOx) and an oxidation catalyst for control of
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carbon monoxide. The SCR system consists of the reduction catalyst and an

agueous ammonia injection system. (lbid.)

Linear Facilities

The electrical power generated by the Project will be delivered into the
transmission grid from the high side of the electrical transformer at the plant to
the PG&E 230-kV switchyard. Morro Bay is located in what is called the ZP26
zone of the California Independent System Operator (ISO) controlled grid.
Depending on how energy is flowing within the larger Western Electricity
Coordinating Council (WECC), energy from the facility can be marketed to
virtually any point within the WECC. The WECC grid generally includes those
states west of the Rocky Mountains, the Canadian provinces of British Columbia

and Alberta, and the Baja peninsula of Mexico. (Ex. 117, p. 26.)

However, as a practical matter, Duke Energy sells the vast majority of the energy
from the existing Morro Bay plant to customers within California. Depending on
the availability of transportation through critical bottlenecks within the California
transmission network, Morro Bay energy is frequently purchased by customers in
northern California (Zone NP15) and southern California (Zone SP15). (Ex. 117,
p. 26.)

The majority of energy from the facility is sold via bilateral contracts to utilities,
municipal power authorities, and marketers of energy. Energy rot pre-sold in
bilateral markets is sold in day-ahead or real-time markets to these same entities,
as well as to the California ISO. All sales of ancillary services are made to the
California ISO. The electrical output generated by the existing facility also helps
maintain safe and reliable levels of power generation for the surrounding area.

The proposed Project will provide similar services to the grid. (Ex. 117, p. 26.)
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Natural gas will be delivered from Pacific Gas and Electric Company (PG&E)
through pipeline 306, which was built for existing units 1-4. Pipeline 306, which
is 20 inches in diameter, runs south from the Kettleman Compressor Station to
Morro Bay. No changes are proposed for this pipeline. Natural gas at Kettleman
originates from the south with El Paso Natural Gas in Arizona and from the north
with PG&E/Northwest in Oregon. The Project will require a new natural gas tie-in
that is to be located onsite east of the existing natural gas regulating station and
metering station. (Ex. 115, p. 3-2.)

The combined-cycle units are expected to use a maximum of 475 million gallons
per day (gpd) of seawater for cooling and boiler makeup. The cooling water
intake is proposed to continue at its existing location on Morro Bay although the
intake building may be architecturally modified. After passing through the plant’s
cooling system, the cooling water is discharged to the Pacific Ocean through a
canal outfall entering Estero Bay, north of Morro Rock. The Project’s freshwater
usage will be about 10,000 gpd for routine operation from its onsite wells. For
short-term maintenance activities, more than 80,000 gpd may be used.
Wastewater streams consist of sanitary uses, process wash and stormwater.
Some components of these streams will require treatment before disposal in the
discharge outfall or local sewer system. (Ibid.)

The Project will continue to interconnect with the electrical grid at PG&E’s
existing 230-kV switchyard located on the eastern portion of the plant site. No

new electric transmission lines are expected to be required.

Construction and Operation

Applicant estimates the cost of the Project to exceed $800 million. The Project
will include the demolition of the on-site fuel oil tank farm, construction of the new
combined-cycle power block, and demolition of the existing power plant complex.

In its AFC, Duke proposed that the Project will proceed in three stages: Phase | -
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demolition of the tank farm, which will take three months;* Phase Il - construction
of the new power block, which will take 21 months; and Phase Il - demolition of
existing units 1-4 and their three 450 foot stacks, which will begin after
commercial operation of the new units commences and is estimated to take no
longer than 36 months. (Ex. 117, pp. 26-27.)

The construction work force necessary for the three construction phases is
expected to be as follows: Phase | will require an average of 35 workers; Phase
Il will require an average of 300 workers during the day shift and up to 100
workers during the night shift with peaks of 700 workers (day) and 240 workers
(night), respectively; and Phase Il will require 100 workers during the peak
months and 40 on average. Once the new units are on line, the operational staff
required is expected to be about 40 employees. (Ex. 117, p. 27.)

Applicant proposes to construct temporary facilities to be used during
construction including an employee footbridge over Willow Camp Creek as well
as on-site staging and parking areas. In addition, Duke proposes a series of
traffic, landscaping and aesthetic features, including bike paths, the installation of

a permanent bridge across Morro Creek, and landscaping. (Ex. 117, p. 27.)

Project Objectives

In proposing the modernization Project, Duke identified a number of objectives,
including the following:

Develop a more efficient combined-cycle facility that can compete more
effectively in the California and regional electricity market than the existing
facility;

Make use of existing infrastructure wherever possible and practical,

% While tank farm demolition is part of the overall Project as analyzed by the Commission for the
purposes of CEQA compliance, it does not constitute “construction” as defined in the general
conditions of this Decision. In addition, tank farm demolition is not construction for the purposes
of Title 20, California Code of Regulations, section 1720.3. Nor are conditions of certification
triggered by tank farm demolition, unless express language of the condition states otherwise.
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Develop a project that is consistent with local plans;
Avoid or minimize environmental impacts;
Improve the environment including the visual setting; and

Optimize the design to meet these requirements and feasibility from a
business perspective. (Ex. 117, p. 36.)

CAPE'’s Position

CAPE argues that the Commission’s review of the Project’s description fails to
meet the requirements of the California Environmental Quality Act (CEQA) for
four reasons: 1) the FSA consideration of Project impacts amounts to improper
“piecemealing” of environmental review, 2) the Applicant’s filing and the FSA
both lack a specific operating lifetime estimate for the Project; 3) the analysis
provides no clear statement of Project objectives; and, 4) Applicant fails to
account for potential unavailability of proposed construction laydown areas at
Camp San Luis Obispo as a result of heightened security at the camp. As

explained below, none of these arguments are persuasive.

Commission Discussion

CAPE'’s first argument is that the separation of the FSA into more than a single
document constitutes “piecemealing” of the Project in violation of a number of
cases following Bozung v. Local Agency Formation Commission 13 Cal.3d. 263
[118 Cal.Rptr. 249] (1975).* However, the “piecemealing” doctrine cited in this
line of cases refers to the artificial division of the project itself, not the

environmental documentation concerning the project.

* See Opening Brief of Intervenor The Coastal Alliance on Plant Expansion Re Group | Topics,
pp. 5-10.
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1. Piecemealing

The term “piecemealing” refers to the separate consideration and separate
approval of “pieces” of a project in such a way that the overall impacts of the
entire project are never fully considered by the decision-maker. By contrast,
publishing the Staff analysis or FSA, in two or more separate documents prior to
an agency decision on the entire project that considers all of the FSA sections
does not piecemeal the approval. This latter practice is common at the Energy
Commission and at other agencies, and is merely a matter of administrative
convenience within the discretion of the agency. CAPE’s argument that the FSA
must be bound within a single cover rather than as two or more separate

documents is without support in law anywhere, including in the cases CAPE cites
in its brief.

Primarily, CAPE’s analysis is incorrect because the “project” being analyzed is
the Morro Bay Power Plant and not the FSA. CAPE incorrectly applies the
CEQA guidelines to the FSA, instead of the actual Project. (CEQA Guideline 8
15378(c).) The FSA is neither “the whole of an action, [having] the potential for
resulting in either a direct physical change in the environment” nor is it “the
activity which is being approved and subject to several discretionary approvals by
government agencies.” Instead, the Project is the power plant modernization
proposal. As such, the prohibition on piecemealing applies to the power plant
proposal, and not the FSA. Likewise, all of the cases cited by CAPE involve the
piecemealing of a project and not the presentation of the EIR or comparable
environmental review document.

Furthermore, it is important to point out that the publication of the FSA is not the
end of the review process for CAPE. CAPE also has the right to file testimony,
review other parties’ testimony, present and cross-examine witnesses, and
submit briefs to the Committee. Because CEC power plant certification is a
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CEQA-equivalent process, the law actually provides CAPE with greater

opportunities to discuss its concerns than under a standard CEQA review.

In addition, CAPE’s argument that Staff may not present the Project impacts in a
compartmentalized manner as set forth in the FSA is mistaken. In fact, CEQA
statutes and Guidelines themselves call for breaking up the Project discussion
into separate subtopics (for instance, traffic and transportation, land use, air
quality, etc.). See generally CEQA Guidelines, Appendix G; CEQA Guidelines
Section 15169(b); Public Resources Code sections 21000, 21001. This manner
of “compartmentalization” is not only supported by the CEQA Guidelines, but is

statutorily mandated.

CAPE also argues that Staff has not adequately considered the “interaction
between each subject matter” and that “CEQA requires an assessment of all of
the inter-actions between specific subject matter effects.” (CAPE Opening Brief,
at 8 and 10.) Yet CAPE makes no showing that within each topic area Staff
failed to consider anything relevant to the analysis of that topic, including matters

relevant to other topics as well.®

Finally, and most significantly, CAPE fails to note that no decision-maker will act
upon the FSA, or upon other parts of the evidentiary record, until after
considering all of it, as a whole. Intervenors and any members of the public have
multiple opportunities to present comments to the Commission after release of all
of the FSA and other evidence. They can make these comments prior to any
decision by the Commission. Thus, if there are interactions between the topics
that CAPE desires to call to the Commission’s attention, CAPE will have ample
opportunity to do so. The simple fact is that the Commission’s certified

regulatory program provides far more opportunity for public comment on Staff's

® The only topic area where there is a legally required interaction between topics is alternatives,
where CEQA provides that the scope of the alternatives to be considered is defined by their
potential to reduce or eliminate significant, adverse impacts in other topic areas. Staff conducted
such an interdisciplinary analysis in its Alternatives section of the FSA. (Ex. 197, pp. 4-1 to 4-34.)

29



environmental analysis, in its entirety and by topic, than is required by CEQA or

is typically provided by other agencies carrying out a CEQA review process.

2. Project Operating Life

CAPE also asserts that the FSA is legally flawed because, in CAPE’s view, Staff
limited its analysis to an allegedly ambiguous or incorrect operating life of the
Project. CAPE refers to cases holding that the lead agency erred in failing to
consider environmental impacts beyond the proposed life of the project if: (1)
applicant proposes a definite lifetime of the project; (2) credible and substantial
evidence exists to indicate that applicant plans to operate the project past its
proposed lifetime; and (3) evidence demonstrates that an impact will continue
past the proposed life of the project that was not analyzed and/or mitigated that
would change the scope or nature of the project. However, in this case, none of
the three required elements of these court decisions are present. The evidence
shows that Applicant has not proposed any limitation on the operating life of the
Project, and that Staff has not Imited its analysis of Project impacts based on

any assumptions of a finite project life.

CAPE cites Kings County Farm Bureau v. Hanford (1990) 221 Cal.App.3d 692,
270 Cal.Rptr. 650. In that case, petitioners alleged that a project EIR analysis of
the environmental impacts of a cogeneration plant erroneously assumed a 20-
year lifetime rather than a 30-year project lifetime. Petitioners contended that as
a result of this inadequate project description, the lead agency underestimated
environmental impacts of the project by 50 percent. However, key provisions of
that case establish the facts that: 1) the applicant proposed a finite life of the
project of 20 years based upon the term of its power sales agreement; and 2) the
agency limited its review of environmental impacts to the 20-year period. Neither

of those facts is present in the Morro Bay case.

30



CAPE also cites Laurel Heights Improvement Assn v. Regents of University of
California (1988) 47 Cal.3d 376, 253 Cal.Rptr. 426 which supports the three-
prong determination noted above. The Laurel Heights case addressed the
adequacy of an EIR prepared by a public university planning to relocate its
biomedical research facilities to a newly acquired building in a residential area.
The court held that a lead agency must perform an environmental analysis of
future expansion or operation if there is credible and substantial evidence that (1)
it is a reasonably foreseeable consequence of the initial project and (2) the future
expansion or operation will likely change the scope or nature of the initial project
or its environmental effects. (Id. at 396-398.) The court stated that “Absent
these two circumstances, the future expansion need not be considered in the EIR
for the proposed project. Of course, if the future action is not considered at that
time, it will have to be discussed in a subsequent EIR before the future action
can be approved under CEQA.” (Id. at 396.) As applied to the facts in the case,
the court stated that sufficient evidence existed to demonstrate that future
expansion and a general type of future use is reasonably foreseeable based on
the following: (1) notice in the draft EIR that the project applicant plans to occupy
the entire building once that space becomes available; and (2) EIR estimates that
the number of faculty, staff and students occupying the building will be 460 until
1995 (i.e., the proposed project lifetime) and then 860 when the entire facility
becomes available thereafter. Because substantial and credible evidence exists
to prove the project would last past the proposed life of bioresearch facilities and
that such operation would impose qualitatively different impacts, the court found
the EIR to be inadequate because the lead agency failed to discuss the
environmental impacts of the proposed project expansion. By contrast, in the
case before us we see no assumption on the part of either Applicant or Staff that
the Project will terminate after a specific time and no analysis of environmental

impacts which relies upon a time-limited Project life.

Finally, CAPE cites City of Santee v. County of San Diego (1989) 21 Cal.App.3d
1438, 263 Cal.Rptr.340 which also demonstrates the validity of the three-pronged
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standard. The court in City of Santee examined petitioners’ challenges to the
adequacy of an environmental impact report prepared for the expansion of a
temporary county jail. While the lead agency originally did not specify a time
period for the project’'s operating, the agency subsequently recommended a
defined operating life of seven years during hearings. The court found that
because sufficient evidence existed to demonstrate the anticipated expansion of
the facility beyond the initial seven years, the lead agency was obligated to
examine and discuss environmental impacts extending beyond the proposed life

of the project.

CAPE offered no evidence to show that Applicant or Staff in this case has failed
to meet the standard supported by the three court cases it cites. First, there is no
showing that Duke has proposed any specific limit or operating life for the
Project. On the contrary, the evidence demonstrates that the Project’s operating
life is uncertain and that Duke intends to operate the facility for the indefinite
future. Applicant’s withess Mr. Poquette testified that while the Project could be
defined in terms using a definite time period such as 30 years, such a
determination “in no way is intended to limit the ultimate life span of the facility.”
(Ex. 117, p. 4.) Mr. Poquette reiterated this point during the evidentiary hearing
when he noted that any reference to a defined life of the Project “was in no way
to intend that this plant has a finite life of 30 years or 25 years”. (12/17/01 RT 50.)
In fact, in response to CAPE’s cross-examination, Mr. Poquette stated that the
estimated lifetime of the Project is for an indefinite period (d, RT 70.) and that

actual capacity can vary depending on site conditions. (Id, RT 45.)

Second, there is no evidence that Staff limited its environmental analysis to a
definite period of time. Although CAPE asked Staff's opinion as to how long
individual Staff members believed the Project would operate, CAPE did not
establish that Staff's environmental analysis was limited based on an assumed or
stated Project life. Nor did CAPE demonstrate that Staff's conclusions would

change if it analyzed the Project using a different operating life. In fact, when
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questioned by CAPE on this matter, Staff pointed out that there was no need to
impose a termination date on the Commission’s permit for the Project since the
length of time the facility will operate does not change any of Staff's conclusions
regarding impacts. The following exchange between CAPE’s attorney and Staff

witness Steve Baker is illustrative of the Staff approach to the analysis.

CAPE: But you assumed in your analysis a 30-year life, is
that correct?

Staff: Yes, but the conclusions reached in my efficiency
testimony are not dependent upon the power plant
being turned off after 30 years. (12/17/01 RT 95.)
We conclude that CAPE has (1) failed to provide any evidence that the Applicant
proposes a definite lifetime for the Project, (2) failed to establish that Applicant
plans to operate the Project past any definite proposed lifetime, and (3) has failed
to provide evidence of impacts occurring past a proposed Project life where such
impacts would change the Project’s scope or which were not analyzed by Staff.
The adequacy of the Project description does not suffer for its lack of a specific

operating life for the Project.

3. Project Objectives

CAPE also claims that the Project Description section in the FSA does not
include a clear statement of Project objectives. Applicant identified Project
objectives in its testimony. (Ex. 117, p. 36; 12/17/01 RT 253-254.) Staff provided
a brief discussion of the Project’s purpose in its testimony on Project Description.
(Ex. 115, pp. 3-1 to 3-3.) A more detailed list of project objectives appeared later
in its testimony on Project Alternatives. (Ex 197, p. 4-2.) Staff states in its Reply
Brief that it is more appropriate to include the more in-depth discussion of project
objectives in the alternatives testimony since that is the topic under CEQA for
which project objectives are most relevant. In support, Staff cites section 15124
of the CEQA Guidelines which states “[a] clearly written statement of objectives

will help the lead agency develop a reasonable range of alternatives to
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evaluate...” [Cal. Code of Regs., tit. 14, § 15124(b)]. We find that the testimony

of Staff and Applicant present a reasonable description of project objectives.

4. Security Concerns and Availability of Laydown Area

CAPE testified that Duke’s ability to use Camp San Luis Obispo as its
construction laydown area is jeopardized by the Camp’s increased security
measures taken as a result of the events of September 11, 2001. (Ex. 122.)
However, Applicant testified that Duke personnel met with Camp representatives
shortly after September 11th to update them about the Project and to explicitly
confirm Duke’s continued access to the Camp. (12/17/01 RT 251-53.) Camp
officials assured Duke that there will be no conflict between Duke’s proposed

uses at the Camp and the Camp’s heightened security measures (Ibid.).

CAPE offered no evidence to the contrary. On cross-examination, CAPE’s
witness Mr. McCurdy admitted that he based his concern entirely on what he had
read in the newspaper regarding increased security at the Camp and that he had
made no attempt to contact the Camp regarding its availability to Duke. (12/17/01
RT 386.) Thus, there is no basis in the record to support CAPE’s stated concern

that Duke may not be able to use the Camp as a laydown area.

FINDINGS AND CONCLUSIONS

Based upon the evidence of record, we find and conclude as follows:

1. The Project objective is to construct and operate a 1200-megawatt (MW),
natural gas-fired, combined-cycle merchant power plant using existing
infrastructure in the City of Morro Bay. The Project’'s duct-fired design
enables generation of approximately 84 MW of peak capacity per unit to
meet system and/or market conditions.

2. Additional Project objectives have been adequately identified in the
evidentiary record.

3. As proposed by the Applicant, the Morro Bay Power Plant Project consists
of the power generation equipment, minor transmission interconnection,
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water supply and waste discharge pipelines, natural gas interconnection,
and related facilities.

4. The Project will be located at the site of the existing tank farm to meet
local, community and Project objectives of reducing the industrial influence
on the Embarcadero. The Project’s reduced stack height and site location
also meet local and Project objectives to reduce existing visual impacts.

5. The Applicant proposes to use once-through cooling water from the
existing intake facility located at the shore of the Morro Bay Estuary.

6. The evidence of record contains a detailed analysis of the Project as
proposed by Applicant.

7. Publication of the Final Staff Assessment in multiple segments does not
constitute “piecemealing” of Progect analysis in violation of California
Environmental Quality Act requirements where the Commission considers
the entire evidentiary record prior to issuing its decision on the Project.

8. Applicant has not identified and Staff analysis has not assumed a finite
Project life which may limit or influence Staff’'s environmental analysis.

9. The record contains no substantial evidence that Applicant’s proposed use

of Camp San Luis Obispo as a construction laydown area will be limited
due to security concerns.

We therefore conclude that the Morro Bay Power Plant Project is described at a
level of detail sufficient to allow review in compliance with the provisions of both

the Warren-Alquist and the California Environmental Quality Acts.

No Conditions of Certification are associated with this Topic.

35



Il.  COMPLIANCE AND CLOSURE

Public Resources Code section 25532 requires the Commission to develop a
Compliance Monitoring Plan (Plan) and to establish a post-certification
monitoring system. The purpose of the statutory requirement and of the Plan, is
to assure that certified facilities are constructed and operated in compliance with
applicable laws, ordinances, regulations, and standards (LORS), as well as the
specific Conditions of Certification adopted as part of this Decision.

SUMMARY AND DISCUSSION OF THE EVIDENCE

The evidence of record contains a full explanation of the purposes and intent of
the Plan. The Plan is the administrative mechanism used to ensure that the
Morro Bay Power Plant Project is constructed and operated according to the
Conditions of Certification imposed as an element of Commission certifications.
The central function of the Plan is to specify the respective duties and
expectations of the project owner and the Staff Compliance Project Manager
(CPM) in implementing the design, construction, and operation criteria set forth in
this Decision. Compliance with the Conditions of Certification contained in this
Decision is verified through mechanisms such as periodic reports and site visits.
The Plan also contains requirements governing the planned closure, as well as

the unexpected temporary or permanent closure of the project.
The Compliance Plan is composed of two broad elements. The first element is
the "Compliance Monitoring Plan Including General Conditions and Closure

Plan".

General Conditions:

Set forth the duties and responsibilities of the Compliance Project Manager
(CPM), the project owner, delegate agencies, and others;
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Set forth the requirements for handling confidential records and maintaining
the compliance record;

Establish procedures for settling disputes and making post-certification
changes;

State the requirements for periodic compliance reports and other
administrative procedures necessary to verify the compliance status of all
Commission imposed conditions; and

Establish requirements for facility closure.

The second general element of the Plan contains the specific “Conditions of
Certification”. These are found following the summary and discussion of each
individual topic area in this Decision. The individual conditions contain the
measures required to mitigate potentially adverse Project impacts associated
with construction, operation and closure to an insignificant level. Each condition
also includes a verification provision describing the method of assuring that the

condition has been satisfied.

The contents of the Compliance Plan are intended to be read in conjunction with

any additional requirements contained in the individual Conditions of
Certification.

Staff submitted testimony and subsequent errata setting forth certain general
conditions of compliance for the Project. These conditions explain the duties
and obligations of the Compliance Project Manager, Applicant and delegate
agencies. (Ex. 115; Ex. 124.) These conditions also discuss requirements for
maintaining and verifying the compliance record, state the procedures for
handling disputes and post-certification changes and establish requirements for
the facility closure plan. (Ex. 124, p. 5-1 through 5-20.) Staff's position is that the
adoption of these conditions will ensure that the Project is constructed, operated
and closed in conformity with applicable law. (Ibid.)
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Applicant agreed with Staff's compliance findings and recommendations as set
forth in Staff's errata with the exception of two proposed modifications. (Ex. 117,
pp. 58 and 62.) Applicant asks the Committee to grant the first of these
modifications so that Duke may submit certain plans by Project phase as
opposed to submittal by certain dates unrelated to the relevant phase of Project
construction. (12/17/01 RT 334, 337-338.) Duke argues that the reason for this
modification is that the Conditions of Certification should reflect the various
phases of the Project (i.e., tank farm demolition, site remediation, and
construction of new facilities and demolition of the existing power plant).
Specifically, many reporting and planning conditions or requirements that require
various actions prior to “start of construction” should not be triggered by the start
of tank demolition activity, but rather the start of construction of the combined-
cycle facilities. Duke Energy recommends that conditions specifying that plans
and reports typically submitted “prior to construction” should be restated to say
“prior to construction of the combined-cycle facility.” Both Applicant and Staff
agreed that it would be preferable to deal with issues topic by topic. (12/17/01 RT
356-57.) The Committee finds that the adoption of this proposed change is
appropriate. (Ex. 117, p. 58.) Accordingly, changes have been made to
Conditions of Certification in the various topic areas to implement this
modification. Additional language has also been included in the definitions of the

General Conditions of Certification.

Applicant’s second modification requests that the Commission make clear that it
does not intend to delegate Chief Building Official, (CBO) authority to the City of
Morro Bay. (Ex. 117, p. 62; 12/17/01 RT 336.) Currently, the FSA leaves this
option open to the compliance staff; specifically, the FSA states that: “In
performing construction and operation monitoring of the project, the Energy
Commission staff acts as, and has the authority of, the CBO. The Commission
staff retains this authority when delegating to a local CBO”. (Ex. 124, p. 516.)
Thus, Staff always retains the ultimate CBO authority and nothing in the FSA

requires any delegation. Duke argues that the Committee should make clear in
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this case that the CBO role will not be delegated to the City since it is an
important provision of the agreement between the City of Morro Bay and Duke
Energy in the proposed agreement to lease (ATL). (Ex. 95.)

Staff disagrees with Applicant, asserting that the ATL is a commercial document
that binds the City and Applicant, but the terms of which do not necessarily bind
the Commission. Staff states that it is more appropriate to leave the selection of
the CBO to the compliance staff, as done in other cases. The Staff withess made
clear that in deciding whether to delegate CBO duties or not, Staff will give
consideration to the wishes of the City of Morro Bay and the Applicant. (12/17/01
RT 355-356.)

We find for the Staff on this question. The private agreements between a local
jurisdiction and a project applicant cannot control Commission jurisdiction or
practices. However, the Commission strongly recommends that compliance staff
give serious consideration to any reasonable request or negotiated agreement

between the City and Duke on the matter of delegating CBO duties.

The City asserts that the Commission should include a Condition of Certification
requiring Applicant to implement all the conditions of the private ATL between the
Applicant and itself. (Ex. 95; 12/17/01 RT 270, 366-367.) Applicant and Staff
disagree with the City’s request. Applicant clarified that it does not object to the
Committee incorporating some specific provisions of the ATL as Conditions of
Certification, such as the provision which requires Applicant to secure a long-

term lease for the outfall easement prior to construction. (12/17/01 RT 270.)

However, both Applicant and Staff argue that it is not appropriate for the
Commission to assert jurisdiction over implementation of the entirety of a private
land contract, such as the ATL, as a condition of the Commission’s siting
requirements. Staff correctly points out that there are a number of provisions in
the ATL that are simply not jurisdictional to the CEC’s license (12/17/01 RT 348-
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349), and therefore not appropriate to include in the Conditions of Certification for
the Project. (Id, RT 354.)

We agree and will not include as Conditions of Certification the terms of the
entire agreement to lease between Duke Energy and the City of Morro Bay.
However, those terms and conditions within the ATL which are appropriate
Conditions of Certification and which lie within the Commission’s power plant

siting jurisdiction are included in this Decision.

Intervenor CAPE raises two compliance concerns: (1) whether the Committee
should modify the proposed Conditions of Certification governing complaint
procedures; and (2) whether the facility will be subject to terrorism based on the

events of September 11, 2001.

CAPE proposed three changes to the Staff-proposed compliance certification
conditions.® (12/17/01 RT 372.) The first is that the required notice regarding
available complaint procedures be mailed to all residents of Morro Bay, not just
those living within one mile of the Project, as the Commission typically requires
and as Staff recommends. (12/17/01 RT 375.) The second proposed change is
that Duke be required to respond to any complainant within 48 business hours.
(Ibid.) The third change would require Duke to forward a copy of the complaint
form to the complainant as confirmation that the complaint is being processed.
(Ibid.)

® CAPE offered testimony from Mr. Stacy, a resident of Morro Bay. Mr. Stacy testified regarding
damage to his property from rust particles he claims were released from the existing Duke facility
and to Duke’s alleged unresponsiveness in addressing his complaints. (Ex. 121; 12/17 RT 369-
371.) Mr. Stacy’s testimony did not establish that his complaints are relevant to the proposed
Project. Furthermore, any potential dispute regarding Duke’s historical response to complaints
from the community is obviated by Applicant's agreement with CAPE’s suggested compliance
changes.

40



Duke does not oppose CAPE’s second and third recommended conditions.
(12/17/01 RT 377.) Duke also agrees with the intent of CAPE’s first suggested
condition that it is appropriate to notify all Morro Bay residents, including those
living further than one mile from the Project, about complaint procedures.
However, Applicant argues that direct mail notice is an “extremely cumbersome”
method given that there are more than 10,000 residents in the City. (Duke
Opening Brief, Group | Issues, p. 1-14.) Instead, Duke recommends notifying
members of the public through a combination of publication in the local

newspapers, web postings, and announcements at public meetings.

The Commission finds CAPE’s request for additional public notice to be
reasonable in light of the construction impacts which the Project will have on the
City over an approximately 5-year period. Therefore, we will require Applicant to
give traditional direct-mail notice to addresses within one-mile of the Project. In
addition, for the remainder of Morro Bay residents, Applicant may either provide
direct-mail notice or arrange for an alternative form of notification approved in
advance by the CPM. Such alternative shall include a combination of multiple
publications in local newspapers, website postings, posted fliers, and

announcements at public meetings.

The Staff is directed to draft amendments to the Compliance Conditions of
Certification which reflect this requirement as well as the requirement for
Applicant to respond to complaints within 48 business hours and to send a copy

of the completed complaint form to the complainant as confirmation of receipt by
Applicant.

To present their concerns about terrorist threats, CAPE offered the testimony of
Mr. McCurdy, a resident of Morro Bay and retired newspaper reporter. (Ex. 122.)
The testimony does not offer any specific proposed conditions or proposals for
increased security. Mr. McCurdy merely appends to his testimony certain

newspaper articles and a Statement of Policy from the Federal Energy
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Regulatory Commission (FERC) allegedly confirming the need for increased
security at power plants like the Morro Bay facility (FERC Statement of Policy, 96
FERC ¢ 61,299, Sept. 14, 2001).

However, CAPE’s witness failed to provide any analysis or evidence that the
proposed Project would be more subject to terrorism than the existing facility.
Furthermore, the FERC Statement does not apply to electric generation facilities
at all, and therefore is not relevant. CAPE also attaches four newspaper articles
in support of its testimony. These articles discuss increased security measures
adopted at the Diablo Canyon nuclear power plant in response to the events of
September 11, 2001. Yet, the security issues posed by nuclear facilities are
substantially different and of greater magnitude than for a natural gas fired facility
such as the proposed Project. (12/17/01 RT 385-86.)

The cape witness is a retired newspaper reporter who does not claim expertise
regarding terrorism. Ex. 122; 12/17/01 RT 380.) in fact, on cross-examination,
Mr. McCurdy could not name a single incident where terrorism had occurred at a
gas-fired electric generation plant such as the Morro Bay facility. (12/17/01 RT
384-385.) Cape offered no testimony to review the security measures at the
existing or the proposed facility and did not present any specific claim that
security is inadequate. Cape’s statements of concern regarding potential risks

from terrorism are vague and speculative.

FINDINGS AND CONCLUSIONS
The evidence of record establishes:

1. Because Project construction is divided into distinct phases, it is appropriate
that Conditions of Certification in various topic areas reflect deadlines related
to the appropriate construction phase rather than reference to the beginning
of any on-site construction.
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2. The Commission strongly recommends that in exercising its authority as Chief
Building Official (CBO), compliance staff give serious consideration to any
reasonable request or negotiated agreement between the City of Morro Bay
and Duke Energy concerning the delegation of CBO authority.

3. We find that CAPE’s three recommendations concerning complaint and
response notification are adopted, provided that for City of Morro Bay
residents located greater than one-mile distant from the Project, Applicant
may either provide direct-mail notice of complaint procedures or may do so by
using multiple publication methods which are designed to fully notify the
citizens of Morro Bay and which are approved in advance by the CPM.

4. The evidentiary record contains no substantial evidence of an increased risk
of terrorism associated with the proposed Project.

5. The Compliance Plan and the specific Conditions of Certification contained in
this Decision assure that the Morro Bay Power Plant Project will be designed,
constructed, operated, and closed in conformity with applicable law.

6. Requirements contained in the Compliance Plan and in the specific
Conditions of Certification are intended to be read in conjunction with one
another.

We therefore conclude that the compliance and monitoring provisions

incorporated as a part of this Decision satisfy the requirements of Public

Resources Code section 25532. Furthermore, we adopt the following

Compliance Plan as part of this Decision.
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GENERAL CONDITIONS OF CERTIFICATION

DEFINITIONS

To ensure consistency, continuity and efficiency, the following terms, as defined,
apply to all technical areas, including Conditions of Certification:

TANK FARM DEMOLITION:

Demolition of the tank farm is severable from construction activities on the
replacement power plant. Therefore, Conditions of Certification related to the
construction and operation of the modernized replacement facility should not
necessarily be triggered by demolition of the existing tank farm. Tank farm
demolition could be needlessly delayed if the Commission ties the demolition to
all of the reporting requirements and Conditions of Certification required of the
full modernization project.

To ensure that tank farm demolition can be commenced in a timely manner,
separate from other modernization activities, the Commission has specified,
based on advice from Staff, which conditions are applicable to tank farm
demolition activities. Specified conditions should be narrowly interpreted to
address activities occurring as part of tank farm demolition, as opposed to more
general modernization project activities. The same conditions may require later,
additional filings to account for other matters related to the more general
modernization activities of the Project.

SITE MOBILIZATION:

Post-certification moving of trailers and related equipment onto the site, usually
accompanied by minor ground disturbance, grading for the trailers and limited
vehicle parking, trenching for utilities, installing utilities, grading for an access
corridor, and other related activities. Post-certification ground disturbance,
grading, etc. for site mobilization are limited to the portion of the site necessary
for placing the trailers and providing access and parking for the occupants. Site
mobilization is for temporary faciliies and is therefore not considered
construction.

GROUND DISTURBANCE:

Onsite activity that results in the removal of soil or vegetation, boring, trenching
or alteration of the site surface. This does not include driving or parking a
passenger vehicle, pickup truck or other light vehicle, or walking on the site.

GRADING:

Onsite activity conducted with earth-moving equipment that results in alteration of
the topographical features of the site such as leveling, removal of hills or high
spots, or moving of soil from one area to another.
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CONSTRUCTION:

[From section 25105 of the Warren-Alquist Act.] Onsite work to install permanent
equipment or structures for any facility. Construction does not include the
following:

The installation of environmental monitoring equipment.

A soil or geological investigation.

A topographical survey.

Any other study or investigation to determine the environmental

acceptability or feasibility of the use of the site for any particular facility.

e. Any work to provide access to the site for any of the purposes specified in
a., b.,c.,ord.

f. Demolition of the tank farm

Qoo

START OF COMMERCIAL OPERATION:

a. The project startup team has completed work.

b. The plant manager accepts control from the construction manager.

c. Expenses for the project are switched from construction to operation.

d. The facility has reached steady state with reliability at the rated capacity.

e. Financing accounting switches from construction (capital costs) to
operations (Income-producing expenses) financing.

REVIEW AND APPROVAL:

The Commission’s exclusive authority to review, approve, and monitor
compliance of power plant projects is set forth in Section 25500 of the Public
Resources Code. The Commission’s “review and approval’ of various aspects of
a project is generally delegated to the Commission’s Compliance Project
Manager, (“CPM”), unless the Commission’s decision provides otherwise.

REVIEW AND COMMENT:

The Commission Staff and applicants generally appreciate review and comment
from other governmental entities on various aspects of an approved project,
especially if those agencies would have jurisdiction over a project but for the
Commission’s exclusive jurisdiction under existing law. However, "review and
comment” is not the same as the "review and approval" authority reserved
exclusively for the Commission. The Commission’s practices and history
acknowledge the value of other agency review and comment; however review
and comment must be timely. The reviewing agency has no power to delay or to
effectively veto a project or any aspect of a project by delaying its review and
comment. If other agencies are given a document for review and comment, their
comments must be provided in a timely manner. Further, it is equally clear that
the Commission is fully empowered by law to proceed without receiving review
and comment from other agencies. Likewise, it is clear from existing law that the
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Commission is fully within its rights to reject, in whole or in part, the timely
comments it receives from other agencies. The Commission has the final
authority to review and approve the project or any aspect thereof. The review
and comment afforded other agencies by the Commission in no way usurps or
diminishes the Commission’s authority for final review and approval.

COMPLIANCE PROJECT MANAGER (CPM) RESPONSIBILITIES

A CPM will oversee the compliance monitoring and shall be responsible for:

1. ensuring that the design, construction, operation, and closure of the project
facilities is in compliance with the terms and conditions of the Commission
Decision;

2. resolving complaints;

3. processing post-certification changes to the Conditions of Certification, project
description, and ownership or operational control;

4. documenting and tracking compliance filings; and,
5. ensuring that the compliance files are maintained and accessible.

The CPM is the contact person for the Energy Commission and will consult with
appropriate responsible agencies and the Energy Commission when handling
disputes, complaints, and amendments.

All project compliance submittals are submitted to the CPM for processing.
Where a submittal required by a Condition of Certification requires CPM
approval, it should be understood that the approval would involve all appropriate
staff and management.

The Commission has established a toll free compliance telephone number of 1-
800-858-0784 for the public to contact the Commission about power plant
construction or operation-related questions, complaints or concerns.

Pre-Construction and Pre-Operation Compliance Meeting

The CPM may schedule pre-construction and pre-operation compliance meetings
prior to the projected start-dates of construction, plant operation, or both. The
purpose of these meetings will be to assemble both the Energy Commission’s
and the project owner’s technical staff to review the status of all pre-construction
or pre-operation requirements contained in the Energy Commission’s Conditions
of Certification to confirm that they have been met, or if they have not been met,
to ensure that the proper action is taken. In addition, these meetings shall
ensure, to the extent possible, that Energy Commission conditions will not delay
the construction and operation of the plant due to oversight or inadvertence and
to preclude any last minute, unforeseen issues from arising. Pre-construction
meetings held during the certification process must be publicly noticed unless
they are confined to administrative issues and processes.
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Energy Commission Record

The Energy Commission shall maintain as a public record, in either the
Compliance file or Docket file, for the life of the project (or other period as
required):

1. all documents demonstrating compliance with any legal requirements relating
to the construction and operation of the facility;

2. all monthly and annual compliance reports filed by the project owner;
3. all complaints of noncompliance filed with the Energy Commission; and,

4. all petitions for project or condition changes and the resulting staff or Energy
Commission action taken.

PROJECT OWNER RESPONSIBILITIES

It is the responsibility of the project owner to ensure that the general compliance
conditions and the Conditions of Certification are satisfied. The general
compliance conditions regarding post-certification changes specify measures that
the project owner must take when requesting changes in the project design,
compliance conditions, or ownership. Failure to comply with any of the
Conditions of Certification or the general compliance conditions may result in
reopening of the case and revocation of Energy Commission certification, an
administrative fine, or other action as appropriate.

Access

The CPM, responsible Energy Commission staff, and delegate agencies or
consultants shall be guaranteed and granted unrestricted access to the power
plant site, related facilities, project-related staff, and the records maintained on
site, for the purpose of conducting audits, surveys, inspections, or general site
visits. Although the CPM will normally schedule site visits on dates and times
agreeable to the project owner, the CPM reserves the right to make
unannounced visits at any time.

Compliance Record

The project owner shall maintain project files on-site or at an alternative site
approved by the CPM, for the life of the project. The files shall contain copies of
all “as-built” drawings, all documents submitted as verification for conditions, and
all other project-related documents for the life of the project, unless a lesser
period is specified by the Conditions of Certification.

Energy Commission staff and delegate agencies shall, upon request to the
project owner, be given unrestricted access to the files.

Compliance Verifications

Each Condition of Certification is followed by a means of verification. The
verification describes the Energy Commission’s procedure(s) to ensure post-
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certification compliance with adopted conditions. The verification procedures,
unlike the conditions, may be modified, as necessary by the CPM, and in most
cases without full Energy Commission approval.

Verification of compliance with the Conditions of Certification can be
accomplished by:

1. reporting on the work done and providing the pertinent documentation in
monthly and/or annual compliance reports filed by the project owner or
authorized agent as required by the specific Conditions of Certification;

2. appropriate letters from delegate agencies verifying compliance;
3. Energy Commission staff audits of project records; and/or

4. Energy Commission staff inspections of mitigation and/or other evidence of
mitigation.

Verification lead times (e.g., 90, 60 and 30-days) associated with start of
construction may require the project owner to file submittals during the
certification process, particularly if construction is planned to commence shortly
after certification.

A cover letter from the project owner or authorized agent is required for all
compliance submittals and correspondence pertaining to compliance matters.
The cover letter subject line shall identify the involved condition(s) of
certification by condition number and include a brief description of the
subject of the submittal. The project owner shall also identify those submittals
not required by a Condition of Certification with a statement such as: “This
submittal is for information only and is not required by a specific Condition of
Certification.” When submitting supplementary or corrected information, the
project owner shall reference the date of the previous submittal.

The project owner is responsible for the delivery and content of all verification
submittals to the CPM, whether such condition was satisfied by work performed
by the project owner or an agent of the project owner.

All submittals shall be addressed as follows:

Morro Bay Power Plant
Compliance Project Manager
California Energy Commission
1516 Ninth Street (MS-2000)
Sacramento, CA 95814

If the project owner desires Energy Commission staff action by a specific date,
they shall so state in their submittal and include a detailed explanation of the
effects on the project if this date is not met.
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Compliance Reporting

There are two different compliance reports that the project owner must submit to
assist the CPM in tracking activities and monitoring compliance with the terms
and conditions of the Commission Decision. During construction, the project
owner or authorized agent will submit Monthly Compliance Reports. During
operation, an Annual Compliance Report must be submitted. These reports, and
the requirement for an accompanying compliance matrix, are described below.
The majority of the Conditions of Certification require that compliance submittals
be submitted to the CPM in the monthly or annual compliance reports.

Compliance Matrix

A compliance matrix shall be submitted by the project owner to the CPM along
with each monthly and annual compliance report. The compliance matrix is
intended to provide the CPM with the current status of all compliance conditions
in a spreadsheet format. The compliance matrix must identify:

1. the technical area,
2. the condition number,

3. a brief description of the verification action or submittal required by the
condition,

4. the date the submittal is required (e.g., 60 days prior to construction, after
final inspection, etc.),

5. the expected or actual submittal date,

6. the date a submittal or action was approved by the Chief Building Official
(CBO), CPM, or delegate agency, if applicable,

7. the compliance status for each condition (e.g., “not started”, “in progress” or
“completed date”), and

Completed or satisfied conditions do not need to be included in the
compliance matrix after they have been identified as completed/satisfied in at
least one monthly or annual compliance report.

Pre-Construction Matrix

Prior to commencing construction a compliance matrix addressing only those
conditions that must be fulfilled before the start of construction shall be submitted
by the project owner to the CPM. This matrix will be included with the project
owner’s first compliance submittal. It will be in the same format as the
compliance matrix referenced above.

Tasks Prior to Start of Construction

Construction shall not commence until the pre-construction matrix is submitted,
all pre-construction conditions have been complied with, and the CPM has issued
a letter to the project owner authorizing construction. Project owners frequently
anticipate starting project construction as soon as the project is certified. In
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some cases it may be necessary for the project owner to file submittals prior to
certification if the required lead-time for a required compliance event extends
beyond the date anticipated for start of construction. It is also important that the
project owner understand that pre-construction activities that are initiated prior to
certification are performed at the owner’s own risk. Failure to allow specified
lead-time may cause delays in start of construction.

Various lead times for verification submittals to the CPM for conditions of
certification are established to allow sufficient staff time to review and comment
and, if necessary, allow the project owner to revise the submittal in a timely
manner. This will ensure that project construction may proceed according to
schedule.

Monthly Compliance Report

The first Monthly Compliance Report is due the month following the Energy
Commission business meeting date on which the project was approved, unless
otherwise agreed to by the CPM. The first Monthly Compliance Report shall
include an initial list of dates for each of the events identified on the Key Events
List. The Key Events List is found at the end of this section.

During pre-construction and construction of the project, the project owner or
authorized agent shall submit an original and five (5) copies of the Monthly
Compliance Report within 10 working days after the end of each reporting month.
Monthly Compliance Reports shall be clearly identified for the month being
reported. The reports shall contain at a minimum:

1. a summary of the current project construction schedule, a revised/updated
schedule if there are significant delays, and an explanation of any significant
changes to the schedule;

2. documents required by specific conditions to be submitted along with the
Monthly Compliance Report. Each of these items must be identified in the
transmittal letter, and should be submitted as attachments to the Monthly
Compliance Report;

3. an initial, and thereafter updated, compliance matrix which shows the status
of all Conditions of Certification (fully satisfied and/or closed conditions do not
need to be included in the matrix after they have been reported as closed);

4. alist of conditions that have been satisfied during the reporting period, and a
description or reference to the actions which satisfied the condition;

5. a list of any submittal deadlines that were missed accompanied by an
explanation and an estimate of when the information will be provided;

6. a cumulative listing of any approved changes to Conditions of Certification;

7. alisting of any filings with, or permits issued by, other governmental agencies
during the month;
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8.

10.

11.

a projection of project compliance activities scheduled during the next two
months. The project owner shall notify the CPM as soon as any changes are
made to the project construction schedule that would affect compliance with
Conditions of Certification;

a listing of the month’s additions to the on-site compliance file;

any requests to dispose of items that are required to be maintained in the
project owner’s compliance file; and

a listing of complaints, notices of violation, official warnings, and citations
received during the month; a description of the resolution of any complaints
which have been resolved, and the status of any unresolved complaints.

Annual Compliance Report

After the air district has issued a Permit to Operate, the project owner shall
submit Annual Compliance Reports instead of Monthly Compliance Reports. The
reports are for each year of commercial operation and are due to the CPM each
year at a date agreed to by the CPM. Annual Compliance Reports shall be
submitted over the life of the project unless otherwise specified by the CPM.
Each Annual Compliance Report shall identify the reporting period and shall
contain the following:

1.

an updated compliance matrix which shows the status of all Conditions of
Certification (fully satisfied and/or closed conditions do not need to be
included in the matrix after they have been reported as closed);

a summary of the current project operating status and an explanation of any
significant changes to facility operations during the year;

documents required by specific conditions to be submitted along with the
Annual Compliance Report. Each of these items must be identified in the
transmittal letter, and should be submitted as attachments to the Annual
Compliance Report;

a cumulative listing of all post-certification changes approved by the Energy
Commission or cleared by the CPM;

an explanation for any submittal deadlines that were missed, accompanied by
an estimate of when the information will be provided,;

a listing of filings made to, or permits issued by, other governmental agencies
during the year,

a projection of project compliance activities scheduled during the next year;

8. alisting of the year’s additions to the on-site compliance file;

9. an evaluation of the on-site contingency plan for unexpected facility closure,

including any suggestions necessary for bringing the plan up to date [see
General Conditions for Facility Closure addressed later in this section]; and
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10. a listing of complaints, notices of violation, official warnings, and citations
received during the year; a description of the resolution of any complaints
which have been resolved, and the status of any unresolved complaints.

Confidential Information

Any information, which the project owner deems confidential, shall be submitted
to the Energy Commission’s Docket Unit with an application for confidentiality
pursuant to Title 20, California Code of Regulations, section 2505(a). Any
information which is determined to be confidential shall be kept confidential as
provided for in Title 20, California Code of Regulations, section 2501 et. seq.

Department of Fish and Game Filing Fee

Pursuant to the provisions of Fish and Game Code Section 711.4, the project
owner shall pay a filing fee in the amount of eight hundred and fifty dollars
($850). The payment instrument shall be provided to the Commission’s Project
Manager at the time of project certification and shall be made payable to the
California Department of Fish and Game. The Commission’s Project Manager
will submit the payment to the Office of Planning and Research at the time of
filing of the notice of decision pursuant to Public Resources Code Section
21080.5.

Reporting of Complaints, Notices, and Citations

Prior to the start of construction, the project owner shall notify property owners of
a telephone number to use for contacting project representatives with questions,
complaints, or concerns. If the telephone is not staffed 24 hours per day, it shall
include automatic answering, with date and time stamp recording. Property
owners shall be notified of the telephone number as follows:

1. For property owners living within 1 (one) mile of the project, the project
owner shall send a direct-mail notice.

2. For the remainder of Morro Bay residents, the project owner shall send
either a direct-mail notice, or arrange for an alternative form of notification
approved in advance by the CPM. Such alternatives shall include a
combination of multiple publications in local newspapers, website
postings, posted fliers and announcements at public meetings or public
television.

The telephone number shall be posted at the project site and easily visible to
passershy during construction and operation.

The project owner shall respond to all complaints from local property owners

within 48 business hours of the complaint and shall send a copy of the completed
complaint form to the complainant and the CPM as confirmation of receipt.
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In addition to monthly and annual compliance reporting requirements, and the
reporting procedures described above, the project owner shall also number, log,
report and provide copies of all complaints, notices of violation, notices of fines,
official warnings, and citations, within 10 days of receipt, to the CPM.
Noise complaints shall be recorded on the form provided in the NOISE
Conditions of Certification.
All other complaints shall be recorded on the complaint form on the
following page.
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COMPLAINT REPORT/RESOLUTION FORM

PROJECT NAME:
AFC Number:

COMPLAINT LOG NUMBER
Complainant’s name and address:

Phone number:

Date and time complaint received:

Indicate if by telephone or in writing (attach copy if written):
Date of first occurrence:

Description of complaint (including dates, frequency, and duration):

Findings of investigation by plant personnel:

Indicate if complaint relates to violation of a CEC requirement:
Date complainant contacted to discuss findings:

Description of corrective measures taken or other complaint resolution:

Indicate if complainant agrees with proposed resolution:
If not, explain:

Other relevant information:

If corrective action necessary, date completed:
Date first letter sent to complainant: (copy attached)
Date final letter sent to complainant: (copy attached)

This information is certified to be correct.

Plant Manager’s Signature: Date:

(Attach additional pages and supporting documentation, as required.)
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FACILITY CLOSURE

At some point in the future, the project will cease operation and close down. At
that time, it will be necessary to ensure that the closure occurs in such a way that
public health and safety and the environment are protected from adverse
impacts. Although the project setting for this project does not appear, at this
time, to present any special or unusual closure problems, it is impossible to
foresee what the situation will be in 30 years or more when the project ceases
operation. Therefore, provisions must be made which provide the flexibility to
deal with the specific situation and project setting that exist at the time of closure.
LORS pertaining to facility closure are identified in the sections dealing with each
technical area. Facility closure will be consistent with LORS in effect at the time
of closure.

There are at least three circumstances in which a facility closure can take place:
planned closure, unexpected temporary closure, and unexpected permanent
closure.

PLANNED CLOSURE

A planned closure occurs at the end of a project’s life, when the facility is closed
in an anticipated, orderly manner, at the end of its useful economic or mechanical
life, or due to gradual obsolescence.

UNEXPECTED TEMPORARY CLOSURE

An unplanned unexpected temporary closure occurs when the facility is closed
suddenly and/or unexpectedly, on a shortterm basis, due to unforeseen
circumstances such as a natural disaster or an emergency.

UNEXPECTED PERMANENT CLOSURE

An unplanned unexpected permanent closure occurs if the project owner closes
the facility suddenly and/or unexpectedly, on a permanent basis. This includes
unexpected closure where the owner remains accountable for implementing the
on-site contingency plan. It can also include unexpected closure where the
project owner is unable to implement the contingency plan, and the project is
essentially abandoned.

GENERAL CONDITIONS FOR FACILITY CLOSURE

PLANNED CLOSURE

In order to ensure that a planned facility closure does not create adverse
impacts, a closure process that provides for careful consideration of available
options and applicable laws, ordinances, regulations, standards, and
local/regional plans in existence at the time of closure, will be undertaken. To
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ensure adequate review of a planned project closure, the project owner shall
submit a proposed facility closure plan to the Energy Commission for review and
approval at least twelve (12) months prior to commencement of closure activities
(or other period of time agreed to by the CPM). The project owner shall file 120
copies (or other number of copies agreed upon by the CPM) of a proposed
facility closure plan with the Energy Commission.

The plan shall:

1. identify and discuss any impacts and mitigation to address significant
adverse impacts associated with proposed closure activities and to
address facilities, equipment, or other project related remnants that will
remain at the site;

2. identify a schedule of activities for closure of the power plant site,
transmission line corridor, and all other appurtenant facilities constructed
as part of the project;

3. identify any facilities or equipment intended to remain on site after
closure, the reason, and any future use; and

4. address conformance of the plan with all applicable laws, ordinances,
regulations, standards, local/regional plans in existence at the time of
facility closure, and applicable Conditions of Certification.

Also, in the event that there are significant issues associated with the proposed
facility closure plan’s approval, or the desires of local officials or interested
parties are inconsistent with the plan, the CPM shall hold one or more workshops
and/or the Commission may hold public hearings as part of its approval
procedure.

In addition, prior to submittal of the proposed facility closure plan, a meeting shall
be held between the project owner and the Commission CPM for the purpose of
discussing the specific contents of the plan.

As necessary, prior to, or during the closure plan process, the project owner shall
take appropriate steps to eliminate any immediate threats to public health and
safety and the environment, but shall not commence any other closure activities,
until Commission approval of the facility closure plan is obtained.

UNEXPECTED TEMPORARY CLOSURE

In order to ensure that public health and safety and the environment are
protected in the event of an unexpected temporary facility closure, it is essential
to have an on-site contingency plan in place. The onsite contingency plan will
help to ensure that all necessary steps to mitigate public health and safety, and
environmental impacts, are taken in a timely manner.
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The project owner shall submit an on-site contingency plan for CPM review and
approval. The plan shall be submitted no less that 60 days (or other time agreed
to by the CPM) prior to commencement of commercial operation. The approved
plan must be in place prior to commercial operation of the facility and shall be
kept at the site at all times.

The project owner, in consultation with the CPM, will update the onsite
contingency plan as necessary. The CPM may require revisions to the onsite
contingency plan over the life of the project. In the annual compliance reports
submitted to the Energy Commission, the project owner will review the onsite
contingency plan, and recommend changes to bring the plan up to date. Any
changes to the plan must be approved by the CPM.

The on-site contingency plan shall provide for taking immediate steps to secure
the facility from trespassing or encroachment. In addition, for closures of more
than 90 days (unless other arrangements are agreed to by the CPM), the plan
shall provide for removal of hazardous materials and hazardous wastes, draining
of all chemicals from storage tanks and other equipment and the safe shutdown
of all equipment (also see specific Conditions of Certification for the technical
areas of Hazardous Materials Management and Waste Management).

In addition, consistent with requirements under unexpected permanent closure
addressed below, the nature and extent of insurance coverage, and major
equipment warranties must also be included in the on-site contingency plan.
Furthermore, the status of the insurance coverage and major equipment
warranties must be updated in the annual compliance reports.

In the event of an unexpected temporary closure, the project owner shall notify
the CPM, as well as other responsible agencies, by telephone, fax, e-mail, etc.,
within 24 hours and shall take all necessary steps to implement the on-site
contingency plan. The project owner shall keep the CPM informed of the
circumstances and expected duration of the closure.

If the CPM determines that a temporary closure is likely to be permanent, or for a
duration of more than twelve (12) months, a closure plan consistent with that for
a planned closure shall be developed and submitted to the CPM within 90 days
of the CPM’s determination (or other period of time agreed to by the CPM).

UNEXPECTED PERMANENT CLOSURE

The on-site contingency plan required for unexpected temporary closure shall
also cover unexpected permanent facility closure. All of the requirements
specified for unexpected temporary closure shall also apply to unexpected
permanent closure.
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In addition, the on-site contingency plan shall address how the project owner will
ensure that all required closure steps will be successfully undertaken in the
unlikely event of abandonment.

In the event of an unexpected permanent closure, the project owner shall notify
the CPM, as well as other responsible agencies, by telephone, fax, e-mail, etc.,
within 24 hours and shall take all necessary steps to implement the on-site
contingency plan. The project owner shall keep the CPM informed of the status
of all closure activities.

A closure plan consistent with that for a planned closure shall be developed and
submitted to the CPM within 90 days of the permanent closure (or other period of
time agreed to by the CPM).

DELEGATE AGENCIES

To the extent permitted by law, the Energy Commission may delegate authority
for compliance verification and enforcement to various state and local agencies
that have expertise in subject areas where specific requirements have been
established as a Condition of Certification. If a delegate agency does not
participate in this program, the Energy Commission staff will establish an
alternative method of verification and enforcement. Energy Commission staff
reserves the right to independently verify compliance.

In performing construction and operation monitoring of the project, the Energy
Commission staff acts as, and has the authority of, the Chief Building Official
(CBO). The Commission staff retains this authority when delegating to a local
CBO. Delegation of authority for compliance verification includes the authority for
enforcing codes, the responsibility for code interpretation where required, and the
authority to use discretion, as necessary, in implementing the various codes and
standards.

Whenever an agency’s responsibility for a particular area is transferred by law to
another entity, all references to the original agency shall be interpreted to apply
to the successor entity.

ENFORCEMENT

The Energy Commission’s legal authority to enforce the terms and conditions of
its Decision is specified in Public Resources Code sections 25534 and 25900.
The Energy Commission may amend or revoke the certification for any facility,
and may impose a civil penalty for any significant failure to comply with the terms
or conditions of the Commission Decision. The specific action and amount of
any fines the Commission may impose would take into account the specific
circumstances of the incident(s). This would include such factors as the previous
compliance history, whether the cause of the incident involves willful disregard of
LORS, inadvertence, unforeseeable events, and other factors the Commission
may consider.
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Moreover, to ensure compliance with the terms and Conditions of Certification
and applicable laws, ordinances, regulations, and standards, delegate agencies
are authorized to take any action allowed by law in accordance with their
statutory authority, regulations, and administrative procedures.

NONCOMPLIANCE COMPLAINT PROCEDURES

Any person or agency may file a complaint alleging noncompliance with the
Conditions of Certification. Such a complaint will be subject to review by the
Energy Commission pursuant to Title 20, California Code of Regulations, section
1230 et. seq., but in many instances the noncompliance can be resolved by
using the informal dispute resolution process. Both the informal and formal
complaint procedure, as described in current State law and regulations, are
described below. They shall be followed unless superseded by law or
regulations.

INFORMAL DISPUTE RESOLUTION PROCEDURE

The following procedure is designed to informally resolve disputes concerning
interpretation of compliance with the requirements of this compliance plan. The
project owner, the Energy Commission, or any other party, including members of
the public, may initiate this procedure for resolving a dispute. Disputes may
pertain to actions or decisions made by any party including the Energy
Commission’s delegate agents.

This procedure may precede the more formal complaint and investigation
procedure specified in Title 20, California Code of Regulations, section 1230 et.
seq., but is not intended to be a substitute for, or prerequisite to, it. This informal
procedure may not be used to change the terms and Conditions of Certification
as approved by the Energy Commission, although the agreed upon resolution
may result in a project owner, or in some cases the Energy Commission staff,
proposing an amendment.

The procedure encourages all parties involved in a dispute to discuss the matter
and to reach an agreement resolving the dispute. If a dispute cannot be resolved,
then the matter must be referred to the full Energy Commission for consideration
via the complaint and investigation process. The procedure for informal dispute
resolution is as follows:

Request for Informal Investigation

Any individual, group, or agency may request the Energy Commission to conduct
an informal investigation of alleged noncompliance with the Energy
Commission’s terms and Conditions of Certification. All requests for informal
investigations shall be made to the designated CPM.

Upon receipt of a request for informal investigation, the CPM shall promptly notify

the project owner of the allegation by telephone and letter. All known and
relevant information of the alleged noncompliance shall be provided to the project
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owner and to the Energy Commission staff. The CPM will evaluate the request
and the information to determine if further investigation is necessary. If the CPM
finds that further investigation is necessary, the project owner will be asked to
promptly investigate the matter and within seven (7) working days of the CPM’s
request, provide a written report of the results of the investigation, including
corrective measures proposed or undertaken, to the CPM. Depending on the
urgency of the noncompliance matter, the CPM may conduct a site visit and/or
request the project owner to provide an initial report, within forty-eight (48) hours,
followed by a written report filed within seven (7) days.

Request for Informal Meeting

In the event that either the party requesting an investigation or the Energy
Commission staff is not satisfied with the project owner’s report, investigation of
the event, or corrective measures undertaken, either party may submit a written
request to the CPM for a meeting with the project owner. Such request shall be
made within fourteen (14) days of the project owner filing its written report. Upon
receipt of such a request, the CPM shall:

1. immediately schedule a meeting with the requesting party and the project
owner, to be held at a mutually convenient time and place;

2. secure the attendance of appropriate Energy Commission staff and staff of
any other agency with expertise in the subject area of concern as necessary;

3. conduct such meeting in an informal and objective manner so as to
encourage the voluntary settlement of the dispute in a fair and equitable
manner; and,

4. after the conclusion of such a meeting, promptly prepare and distribute copies
to all in attendance and to the project file, a summary memorandum which
fairly and accurately identifies the positions of all parties and any conclusions
reached. If an agreement has not been reached, the CPM shall inform the
complainant of the formal complaint process and requirements provided
under Title 20, California Code of Regulations, section 1230 et. seq.

FORMAL DISPUTE RESOLUTION PROCEDURE-COMPLAINTS AND
INVESTIGATIONS

If either the project owner, Energy Commission staff, or the party requesting an
investigation is not satisfied with the results of the informal dispute resolution
process, such party may file a complaint or a request for an investigation with the
Energy Commission’s General Counsel. Disputes may pertain to actions or
decisions made by any party including the Energy Commission’s delegate
agents. Requirements for complaint filings and a description of how complaints
are processed are in Title 20, California Code of Regulations, section 1230 et.
seq.

The Commission Chairman, upon receipt of a written request stating the basis of
the dispute, may grant a hearing on the matter, consistent with the requirements
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of noticing provisions. The Commission shall have the authority to consider all
relevant facts involved and make any appropriate orders consistent with its
jurisdiction (Title 20, California Code of Regulations, sections 1232 - 1236).

POST CERTIFICATION CHANGES TO THE COMMISSION DECISION:
AMENDMENTS, insignificant project CHANGES AND VERIFICATION
CHANGES

The project owner must petition the Energy Commission, pursuant to Title 20,
California Code of Regulations, section 1769, to: 1) delete or change a Condition
of Certification; 2) modify the project design or operational requirements; or 3)
transfer ownership or operational control of the facility.

A petition is required for amendments and for insignificant project changes.
For verification changes, a letter from the project owner is sufficient. In all cases,
the petition or letter requesting a change should be submitted to the
Commission’s Docket Unit in accordance with Title 20, California Code of
Regulations, section 1209.

The criteria that determine which type of change process applies are explained
below.

AMENDMENT

A proposed change will be processed as an amendment if it involves a change to
the requirement or protocol (and in some cases the verification) portion of a
Condition of Certification, an ownership or operator change, or a potential
significant environmental impact.

INSIGNIFICANT PROJECT CHANGE

The proposed change will be processed as an insignificant project change if it
does not require changing the language in a Condition of Certification, have a
potential for significant environmental impact, and cause the project to violate
laws, ordinances, regulations or standards.

VERIFICATION CHANGE

The proposed change will be processed as a verification change if it involves
only the language in the verification portion of the Condition of Certification. This
procedure can only be used to change verification requirements that are of an
administrative nature, usually the timing of a required action. In the unlikely
event that verification language contains technical requirements, the proposed
change must be processed as an amendment.
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KEY EVENT LIST

PROJECT:

DOCKET #:

COMPLIANCE PROJECT MANAGER:

EVENT DESCRIPTION

DATE

Certification Date

Online Date

POWER PLANT SITE ACTIVITIES

Start Site Mobilization

Start Ground Disturbance

Start Rough Grading

Start Construction

First Combustion of Gas Turbine

Start Commercial Operation

Complete All Construction

TRANSMISSION LINE ACTIVITIES

Start T/L Construction

SYNCHRONIZATION WITH GRID

COMPLETE T/L CONSTRUCTION

FUEL SUPPLY LINE ACTIVITIES

Start Fuel Supply Line Construction

COMPLETE FUEL SUPPLY LINE CONSTRUCTION

WATER SUPPLY LINE ACTIVITIES

START WATER SUPPLY LINE CONSTRUCTION

COMPLETE WATER SUPPLY LINE CONSTRUCTION
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lll.  ENGINEERING ASSESSMENT

The broad engineering assessment conducted for the Morro Bay Power Plant
Project consists of separate analyses that examine facility design, as well as the
efficiency and reliability of the proposed power plant. These analyses include the
onsite power generating equipment and the project-related linear facilities (electric

transmission connection and short natural gas pipeline extension).

A. FACILITY DESIGN

The review of facility design covers several technical disciplines including the civil,
electrical, mechanical, and structural engineering elements related to project
design, construction, and operation. The purpose of the review is to determine
whether the power plant and linear facilities have been described in sufficient
detail to provide reasonable assurance that the Project can be designed and
constructed in accordance with applicable laws, ordinances, regulations and
standards (LORS), as well as in a manner that protects environmental quality and
assures public health and safety. The analysis also considers whether special
design features will be necessary to deal with unique site conditions that could
impact public health and safety, the environment, or the operational reliability of
the Project. Based on its review, the Commission establishes Conditions of
Certification that will be used to monitor and ensure compliance with the intent of

the LORS and any special design features.

SUMMARY AND DISCUSSION OF THE EVIDENCE

The proposed Project will be located at the existing Morro Bay Power Plant site
near Morro Bay Harbor. It will be bordered on the west by Embarcadero Road
and on the east by Highway 1. The Project will include two 600-megawatt, natural
gas-fired, combined cycle combustion turbine facilities. Once the new facilities
are constructed, the existing units 1, 2, 3, and 4 which employ 1950’s - and

1960's - era power generation technology, will be demolished. (Ex. 115, p. 4.1-2.)
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The AFC describes the preliminary facility design for the Project. (Ex. 4, 8 8.3 and
Appendices 8-1 through 8-9; Ex. 117, p. 2 et seq.) Staff evaluated the preliminary
Project design with respect to site preparation and development, and major
Project structures, systems and equipment. (Ex. 115, pp. 4.1-2 through 4.1-3.)

Staff's site preparation and development analysis included an evaluation of the
proposed design criteria for grading, flood protection, erosion control, site
drainage, and site access, as well as an assessment of the criteria for designing
and constructing linear facilities, including a short natural gas pipeline extension
and electric transmission connection. (Ex. 115, p. 4.1-2.) The Project will employ
site preparation and development criteria consistent with accepted industry
standards. (bid.) Based on its analysis, Staff concluded the Project, including

linear facilities, will likely comply with all applicable site preparation LORS.

As part of its analysis of major structures, systems and equipment,’ Staff
examined civil, structural, mechanical and electrical design criteria. (Ex. 115, p.
4.1-3.) Condition GEN-2 includes a list of the major structures and equipment for
the Project. Staff concluded that the design criteria demonstrated the likelihood of
compliance with applicable engineering LORS.

A short, high-pressure, natural gas pipeline will be constructed and modifications
made to the existing natural gas primary regulating station and metering station.
The new line will connect upstream of the existing primary gas regulator station at
the Pacific Gas and Electric Company's site at the Morro Bay Power Plant. The
existing and proposed lines will be operated and maintained in accordance with

applicable federal and state regulations, which will help mitigate the risk of

" Major structures, systems, and equipment including costly or difficult to replace structures and
associated components or equipment that are necessary for power production or that are used for
storage, containment or handling of hazardous or toxic materials.
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pipeline rupture by ensuring proper operation and maintenance of these line
segments. (Ex. 115, p. 4.1-3))

The Project will be designed and constructed in conformance with the latest
(1998) edition of the California Building Code (CBC) and other applicable codes
and standards in effect at the time construction actually begins. (d. at p. 4.1-3.)

Condition GEN-1 incorporates this requirement.

The 1998 CBC requires specific "lateral force" procedures for different types of
structures to determine their seismic design. (Ex. 115, p. 4.1-3.) The power plant
site and ancillary facility corridors are located in Seismic Zone 4, the zone of
greatest seismic activity in the United States. (Ex. 115, p. 4.1-2.) To ensure that
Project structures are analyzed using the appropriate lateral force procedure,
Condition STRUC-1 requires the Project owner to submit its proposed lateral force
procedures to the Chief Building Official (CBO)® for review and approval prior to

the start of construction. (Id. at p. 4.1-3.)

Duke will use a Project Quality Control Program to maximize confidence that the
systems and components will be designed, fabricated, stored, transported,
installed and tested in accordance with the technical codes and standards
appropriate for a power plant. Compliance with design requirements will be
verified through an appropriate program of inspections and audits. The Staff
Compliance Unit will implement the Quality Assurance/Quality Control (QA/QC)

8 The Energy Commission acts as the CBO for all facilities it certifies and is responsible for
enforcing the California Building Code (CBC). It also has the power to render interpretations of the
CBC and to adopt and enforce rules and supplemental regulations to clarify application of CBC
provisions. The Commission’s design review and construction inspection process has been
developed to conform to CBC requirements and ensure that all facility design Conditions of
Certification are met. The Conditions of Certification specify the roles, qualifications, and
responsibilities of engineering personnel who will oversee project design and construction. (See
Conditions of Certification GEN-1 through GEN-9.) These Conditions require the approval of the
CBO after appropriate inspections by qualified engineers. No element of construction may
proceed without approval of the CBO. The Commission may appoint experts to carry out the
design review and construction inspections, and to act as a delegate CBO. (Ex. 115, pp. 4.14
through 4.1-5.)
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program to ensure that the Project is actually designed, produced, fabricated and
installed as contemplated. (Ex. 4, 888.5.2.2.5,8.5.2.2.6; Ex. 115, p. 4.1-3.)

The removal of a facility from service (decommissioning) as a result of the Project
reaching the end of its useful life may range from "mothballing” to removal of all
equipment and appurtenant facilities and restoration of the site. (Ex.115, p. 4.1-
5.) The General Conditions of the Compliance Plan (discussed earlier in this

Decision) ensure these measures will be included in the Facility Closure Plan.

After reviewing Applicant's design proposals for the Project's structural features,
site preparation, major structures and equipment, mechanical systems electrical
designs and ancillary facilities, Staff concluded that, with the Conditions of
Certification, the Project design will meet all LORS and will impose no significant

impacts on the environment. (Ex. 115, p. 4.1-6.)

Intervenor Coastal Alliance on Plant Expansion (CAPE) contends recirculation of
a Supplemental Staff Assessment is required because the Final Staff Assessment
fails to take into account new information on the increased risk of terrorism.
(Opening brief, pp 36-41.). However, CAPE failed to provide expert testimony or
persuasive evidentiary support for its contention that the proposed Project will be
subject to increased risk from terrorist attacks®. CAPE's contention is therefore

rejected.

9 CAPE primarily relies on the testimony of Jack McCurdy, a retired newspaper reporter, who
expressed concern regarding the increased threat of terrorism in light of the events of September
11, newspaper articles regarding increased security measures implemented at Diablo Canyon, a
nuclear power plant, and a general policy statement from the Federal Energy Regulatory
Commission which alludes to the fact there may be a need to take steps to further safeguard our
energy infrastructure.
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FINDINGS AND CONCLUSIONS

Based on the evidence of record, the Commission makes the following findings
and conclusions:

1. The Morro Bay Power Plant Project is currently in the preliminary design
stage.
2. The evidence of record contains sufficient information to establish that the

proposed facility can be designed and constructed in conformity with the
applicable laws, ordinances, regulations, and standards set forth in the
appropriate portions of Appendix A of this Decision.

3. The Conditions of Certification set forth below are necessary to ensure that
the Project is designed and constructed both in accordance with applicable
law and in a manner that protects environmental quality and public health
and safety.

4, The Conditions of Certification below and the provisions of the Compliance
Plan contained in this Decision set forth requirements to be followed in the
event of facility closure.

We therefore conclude that, with the implementation of the Conditions of
Certification listed below, the Morro Bay Power Plant Project can be designed and

constructed in conformance with applicable laws.

CONDITIONS OF CERTIFICATION

GEN-1 The project owner shall design, construct and inspect the Project in
accordance with the 1998 California Building Code (CBC) and all other applicable
LORS in effect at the time initial design plans are submitted to the CBO for review
and approval. (The CBC in effect is that edition that has been adopted by the
California Building Standards Commission and published at least 180 days
previously.) All transmission facilities (lines, switchyards, switching stations and
substations) are covered by Conditions contained in the Transmission System
Engineering section of this Decision.

Protocol: In the event that the initial engineering designs are submitted to
the CBO when a successor to the 1998 CBC is in effect, the 1998 CBC
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provisions identified herein shall be replaced with the applicable successor
provisions. Where, in any specific case, different sections of the code
specify different materials, methods of construction or other requirements,
the most restrictive shall govern. Where there is a conflict between a
general requirement and a specific requirement, the specific requirement
shall govern.

Verification: Within 30 days after receipt of the Certificate of Occupancy,
the project owner shall submit to the California Energy Commission Compliance
Project Manager (CPM) a statement of verification, signed by the responsible
design engineer, attesting that all designs, construction, installation and inspection
requirements of the applicable LORS and the Energy Commission's Decision
have been met in the area of facility design. The project owner shall provide the
CPM a copy of the Certificate of Occupancy within 30 days of receipt from the
CBO [1998 CBC, Section 109 - Certificate of Occupancy].

GEN-2  Prior to submittal of the initial engineering designs for CBO review, the
project owner shall furnish to the CPM and to the CBO a schedule of facility
design submittals, a Master Drawing List and a Master Specifications List. The
schedule shall contain a list of proposed submittal packages of designs,
calculations and specifications for major structures and equipment. To facilitate
audits by Energy Commission staff, the project owner shall provide specific
packages to the CPM when requested.

Verification: At least 60 days (or a lesser number of days mutually agreed
to by the project owner and the CBO) prior to the start of rough grading, the
project owner shall submit to the CBO and to the CPM the schedule, the Master
Drawing List and the Master Specifications List of documents to be submitted to
the CBO for review and approval. These documents shall be the pertinent design
documents for the major structures and equipment listed in Table 1 below. Major
structures and equipment shall be added to or deleted from the Table only with
CPM approval. The project owner shall provide schedule updates in the Monthly
Compliance Report.
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FACILITY DESIGN Table 1
Major Structures and Equipment List

Equipment/System Quantity
(Plant)

Combustion Turbine Generator Foundation and Connections 4

Heat Recovery Steam Generator Structure, Foundation and 4
Connections

Steam Turbine Generator Foundation and Connections

Auxiliary Transformer Foundation and Connections

CT Inlet Air Plenum Structure, Foundation and Connections

HRSG Exhaust Stack, Foundation and Connections

Isolated Phase Bus Duct

HRSG Transition Duct from CTG--Structure

Electrical/Control Center

N BB BN

Buildings and Building Foundations and Connections (e.g., Gas
Compressor Building, Control Room, Motor Controls)

Condenser Structure, Foundation and Connections

Feed Water Pump Foundation and Connections

Condensate Pump Foundation and Connections

Air Compressor Foundation and Connections

CT Static Starter Skid Foundation and Connections

CT Mechanical Accessory Compartment Foundation and Connections

Switchgear Equipment Building Structure, Foundation and Connections

CT Generator Step-up Transformer Foundation and Connections

ST Generator Step-up Transformer Foundation and Connections

Circulating Water Pump Foundation and Connections

Fuel Gas Filter/Separator Foundation and Connections

ST Lube Oil Package Foundation and Connections

Air Receiver Foundation and Connections

Ammonia Tank Foundation and Connections

Ammonia Injection Blower Foundation and Connections

Demineralized Water Package Foundation and Connections

Demineralized Water Pump Foundation and Connections

Demineralized Water Tank Foundation

N [ N | 0O N N N BN BB BN AN

Fuel Gas Compressor

GEN-3 The project owner shall make payments to the CBO for design review,
plan check and construction inspection based upon a reasonable fee schedule to
be negotiated between the project owner and the CBO. These fees may be
consistent with the fees listed in the 1998 CBC [Chapter 1, Section 107 and Table
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1-A, Building Permit Fees; Appendix Chapter 33, Section 3310 and Table A-33-A,
Grading Plan Review Fees; and Table A-33-B, Grading Permit Fees], adjusted for
inflation and other appropriate adjustments; may be based on the value of the
facilities reviewed; may be based on hourly rates; or may be as otherwise agreed
by the project owner and the CBO.

Verification: The project owner shall make the required payments to the CBO in
accordance with the agreement between the project owner and the CBO. The
project owner shall send a copy of the CBO's receipt of payment to the CPM in the
next Monthly Compliance Report indicating that the applicable fees have been
paid.

GEN-4 Prior to the start of rough grading, the project owner shall assign a
California registered architect, structural engineer, or civil engineer, as a resident
engineer (RE), to be in general responsible charge of the project [Building
Standards Administrative Code (Cal. Code Regs., tit. 24, § 4-209, Designation of
Responsibilities)]. All transmission facilities (lines, switchyards, switching stations
and substations) are covered in Conditions contained in the Transmission
System Engineering section of this Decision.

The RE may delegate responsibility for portions of the Project to other registered
engineers. Registered mechanical and electrical engineers may be delegated
responsibility for mechanical and electrical portions of the Project respectively. A
project may be divided into parts, provided each part is clearly defined as a distinct
unit. Separate assignment of general responsible charge may be made for each
designated part.

The RE shall;

1. Monitor construction progress of work requiring CBO design review and
inspection to ensure compliance with LORS;

2. Ensure that construction of all the facilities subject to CBO design review
and inspection conforms in every material respect to the applicable
LORS, these Conditions of Certification, approved plans and
specifications;

3. Prepare documents to initiate changes in the approved drawings and
specifications when directed by the project owner or as required by
conditions on the project;

4. Be responsible for providing the project inspectors and testing

agency(ies) with complete and up-to-date set(s) of stamped drawings,
plans, specifications and any other required documents;
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5. Be responsible for the timely submittal of construction progress reports
to the CBO from the project inspectors, the contractor and other
engineers who have been delegated responsibility for portions of the
Project; and

6. Be responsible for notifying the CBO of corrective action or the
disposition of tems noted on laboratory reports or other tests as not
conforming to the approved plans and specifications.

The RE shall have the authority to halt construction and to require changes or
remedial work, if the work does not conform to applicable requirements.

If the RE or the delegated engineers are reassigned or replaced, the project
owner shall submit the name, qualifications, and registration number of the newly
assigned engineer to the CBO for review and approval. The project owner shall
notify the CPM of the CBO's approval of the new engineer.

Verification: At least 30 days (or a lesser number of days mutually agreed
to by the project owner and the CBO) prior to the start of rough grading, the
project owner shall submit to the CBO for review and approval the name,
qualifications, and registration number of the RE and any other delegated
engineers assigned to the Project. The project owner shall notify the CPM of the
CBO's approvals of the RE and other delegated engineer(s) within five (5)days of
the approval.

If the RE or the delegated engineer(s) are subsequently reassigned or replaced,
the project owner has five (5) days in which to submit the name, qualifications and
registration number of the newly assigned engineer to the CBO for review and
approval. The project owner shall notify the CPM of the CBO's approval of the
new engineer within five (5) days of the approval.

GEN-5 Prior to the start of rough grading, the project owner shall assign at
least one of each of the following California registered engineers to the Project: a)
a civil engineer; b) a geotechnical engineer or a civil engineer experienced and
knowledgeable in the practice of soils engineering; c) a design engineer, who is
either a structural engineer or a civil engineer fully competent and proficient in the
design of power plant structures and equipment supports; d) a mechanical
engineer; and e) an electrical engineer. [California Business and Professions
Code section 6704 et seq., and sections 6730 and 6736 requires state registration
to practice as a civil engineer or structural engineer in California.] All transmission
facilities (lines, switchyards, switching stations and substations) are covered by
Conditions contained in the Transmission System Engineering section of this
Decision.

The tasks performed by the civil, mechanical, electrical or design engineers may

be divided between two or more engineers, as long as each engineer is
responsible for a particular segment of the Project (e.g., proposed earthwork, civil
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structures, power plant structures, equipment support). No segment of the project
shall have more than one responsible engineer. The transmission line may be the
responsibility of a separate California registered electrical engineer.

The project owner shall submit to the CBO for review and approval the names,
gualifications and registration numbers of all responsible engineers assigned to
the project [1998 CBC, Section 104.2, Powers and Duties of Building Official].

If any one of the designated responsible engineers is subsequently reassigned or
replaced, the project owner shall submit the name, qualifications, and registration
number of the newly assigned responsible engineer to the CBO for review and
approval. The project owner shall notify the CPM of the CBO's approval of the
new engineer.

A: The civil engineer shall:

1. Design, or be responsible for design, stamp and sign all plans,
calculations and specifications for proposed site work, civil works and
related facilities requiring design review and inspection by the CBO. Ata
minimum, these include: grading, site preparation, excavation,
compaction, construction of secondary containment, foundations,
erosion and sedimentation control structures, drainage facilities,
underground utilities, culverts, site access roads and sanitary sewer
systems; and

2. Provide consultation to the RE during the construction phase of the
project and recommend changes in the design of the civil works facilities
and changes in the construction procedures.

B: The geotechnical engineer or civil engineer, experienced and knowledgeable in
the practice of soils engineering, shall:

1. Review all the engineering geology reports and prepare final soils
grading report;

2. Prepare the soils engineering reports required by the 1998 CBC,
Appendix Chapter 33, Section 3309.5 - Soils Engineering Report; and
Section 3309.6 - Engineering Geology Report;

3. Be present, as required, during site grading and earthwork to provide
consultation and monitor compliance with the requirements set forth in
the 1998 CBC, Appendix Chapter 33, section 3317, Grading Inspections;

4. Recommend field changes to the civil engineer and RE;

72



5. Review the geotechnical report, field exploration report, laboratory tests
and engineering analyses detailing the nature and extent of the site soils

that may be susceptible to liquefaction, rapid settlement or collapse
when saturated under load; and

6. Prepare reports on foundation investigation to comply with the 1998
CBC, Chapter 18, Section 1804, Foundation Investigations.

This engineer shall be authorized to halt earthwork and to require changes if site
conditions are unsafe or do not conform with predicted conditions used as a basis
for design of earthwork or foundations [1998 CBC, Section 104.2.4, Stop orders].

C: The design engineer shall:

1. Be directly responsible for the design of the proposed structures and
equipment supports;

2. Provide consultation to the RE during design and construction of the
project;

3. Monitor construction progress to ensure compliance wth engineering
LORS;

4. Evaluate and recommend necessary changes in design; and

5. Prepare and sign all major building plans, specifications and
calculations.

D: The mechanical engineer shall be responsible for, and sign and stamp a
statement with, each mechanical submittal to the CBO, stating that the proposed
final design plans, specifications and calculations conform with all of the
mechanical engineering design requirements set forth in the Energy
Commission's Decision.

E: The electrical engineer shall:
1. Be responsible for the electrical design of the project; and

2. Sign and stamp electrical design drawings, plans, specifications and
calculations.

Verification: At least 30 days (or a lesser number of days mutually agreed
to by the project owner and the CBO) prior to the start of rough grading, the
project owner shall submit to the CBO for review and approval the names,
gualifications, and registration numbers of all the responsible engineers assigned
to the Project. The project owner shall notify the CPM of the CBO's approvals of
the engineers within five (5) days of the approval.
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If the designated responsible engineer is subsequently reassigned or replaced,
the project owner has five (5) days in which to submit the name, qualifications,
and registration number of the newly assigned engineer to the CBO for review
and approval. The project owner shall notify the CPM of the CBO's approval of
the new engineer within five (5) days of the approval.

GEN-6 Prior to the start of an activity requiring special inspection, the project
owner shall assign to the Project qualified and certified special inspector(s) who
shall be responsible for the special inspections required by the 1998 CBC,
Chapter 17 [Section 1701, Special Inspections, Section 1701.5, Type of Work
(requiring special inspection), and Section 106.3.5, Inspection and observation
program. All transmission facilities (lines, switchyards, switching stations and
substations) are covered by Conditions contained in the Transmission System
Engineering section of this Decision.

The special inspector shall:

1. Be a qualified person who shall demonstrate competence, to the
satisfaction of the CBO, for inspection of the particular type of
construction requiring special or continuous inspection;

2. Observe the work assigned for conformance with the approved design
drawings and specifications;

3. Furnish inspection reports to the CBO and RE. All discrepancies shall
be brought to the immediate attention of the RE for correction then, if
uncorrected, to the CBO and the CPM for corrective action; and

4. Submit a final signed report to the RE, CBO, and CPM, stating whether
the work requiring special inspection was, to the best of the inspector's
knowledge, in conformance with the approved plans and specifications
and the applicable provisions of the applicable edition of the CBC.

A certified weld inspector, certified by the American Welding Society (AWS),
and/or American Society of Mechanical Engineers (ASME) as applicable, shall
inspect welding performed on-site requiring special inspection (including
structural, piping, tanks and pressure vessels).

Verification: At least 15 days prior to the start of an activity requiring
special inspection, the project owner shall submit to the CBO for review and
approval, with a copy to the CPM, the name(s) and qualifications of the certified
weld inspector(s), or other certified special inspector(s) assigned to the project to
perform one or more of the duties set forth above. The project owner shall also
submit to the CPM a copy of the CBO's approval of the qualifications of all special
inspectors in the next Monthly Compliance Report.
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If the special inspector is subsequently reassigned or replaced, the project owner
has five (5) days in which to submit the name and qualifications of the newly
assigned special inspector to the CBO for approval. The project owner shall notify
the CPM of the CBO's approval of the newly assigned inspector within five (5)
days of the approval.

GEN-7  The project owner shall keep the CBO informed regarding the status of
engineering and construction. If any discrepancy in design and/or construction is
discovered, the project owner shall document the discrepancy and recommend
the corrective action required. The discrepancy documentation shall be submitted
to the CBO for review and approval. The discrepancy documentation shall
reference this Condition of Certification and, if appropriate, the applicable sections
of the CBC and/or other LORS.

Verification: The project owner shall transmit a copy of the CBO's approval of
any corrective action taken to resolve a discrepancy to the CPM in the next
Monthly Compliance Report. If any corrective action is disapproved, the project
owner shall advise the CPM, within five (5) days, of the reason for disapproval
and the revised corrective action to obtain CBO's approval.

GEN-8 The project owner shall obtain the CBO's final approval of all completed
work that has undergone CBO design review and approval. The project owner
shall request the CBO to inspect the completed structure and review the
submitted documents. When the work and the "as-built" and "as graded" plans
conform to the approved final plans, the project owner shall notify the CPM
regarding the CBO's final approval. The marked up "as-built" drawings for the
construction of structural and architectural work shall be submitted to the CBO.
Changes approved by the CBO shall be identified on the "as-built" drawings [1998
CBC, Section 108, Inspections].

Verification: Within 15 days of the completion of any work, the project owner
shall submit to the CBO, with a copy to the CPM in the next Monthly Compliance
Report, (a) a written notice that the completed work is ready for final inspection,
and (b) a signed statement that the work conforms to the final approved plans.

GEN-9  The project owner shall file a closure/decommissioning plan with San
Luis Obispo County and the City of Morro Bay for review and comment, and the
CPM for review and approval, at least 12 months (or other time mutually agreed to
by the project owner and the CPM) prior to commencing the closure activities. If
the project is abandoned before construction is completed, the project owner shall
return the site to its original condition.

The Closure plan shall include a discussion of the following:

1. The proposed closure/decommissioning activities for the Project and all
appurtenant facilities constructed as part of the Project;
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2. All applicable LORS, all local/regional plans, and a discussion of the
conformance of the proposed decommissioning activities to the
applicable LORS and local/regional plans;

3. Activities necessary to restore the site if the MBPP decommissioning
plan requires removal of all equipment and appurtenant facilities; and

4. Closure/decommissioning alternatives, other than complete restoration
of the site.

Verification: At least 12 months (or other period of time mutually agreed to by the
project owner and the CPM) prior to closure or decommissioning activities, the
project owner shall file a copy of the closure/decommissioning plan with San Luis
Obispo County and the City of Morro Bay for review and comment, and the CPM
for review and approval. Prior to the submittal of the closure plan, a meeting shall
be held between the project owner and the CPM for discussing the specific
contents of the plan.

CIVIL-1  Prior to the start of site grading, the project owner shall submit to the
CBO for review and approval the following:

1. Design of the proposed drainage structures and the grading plan;

2. An erosion and sedimentation control plan;

3. Related calculations and specifications, signed and stamped by the
responsible civil engineer; and

4. Soils report as required by the 1998 CBC [Appendix Chapter 33,
Section 3309.5, Soils Engineering Report and Section 3309.6,
Engineering Geology Report].

Verification: At least 15 days prior to the start of site grading (or a lesser number
of days mutually agreed to by the project owner and the CBO), the project owner
shall submit the documents described above to the CBO for review and approval.
In the next Monthly Compliance Report following the CBO's approval, the project
owner shall submit a written statement certifying that the documents have been
approved by the CBO.

CIVIL-2  The resident engineer shall, if appropriate, stop all earthworks and
construction in the affected areas when the responsible geotechnical engineer or
civil engineer experienced and knowledgeable in the practice of soils engineering
identifies unforeseen adverse soil or geologic conditions. The project owner shall
submit modified plans, specifications and calculations to the CBO based on these
new conditions. The project owner shall obtain approval from the CBO before
resuming earthwork and construction in the affected area [1998 CBC, Section
104.2.4, Stop orders].

Verification: The project owner shall notify the CPM, within five days, when

earthwork and construction is stopped as a result of unforeseen adverse
geologic/soil conditions. Within five days of the CBO's approval to resume
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earthwork and construction in the affected areas, the project owner shall provide
to the CPM a copy of the CBO's approval.

CIVIL-3 The project owner shall perform inspections in accordance with the
1998 CBC, Chapter 1, Section 108, Inspections; Chapter 17, Section 1701.6,
Continuous and Periodic Special Inspection; and Appendix Chapter 33, Section
3317, Grading Inspection. All plant site grading operations for which a grading
permit is required shall be subject to inspection by the CBO.

If in the course of inspection, it is discovered that the work is not being performed
in accordance with the approved plans, the discrepancies shall be reported
immediately to the resident engineer, the CBO, and the CPM. The project owner
shall prepare a written report detailing all discrepancies and noncompliance
items, and the proposed corrective action, and send copies to the CBO and the
CPM.

Verification: Within five (5) days of the discovery of any discrepancies, the
resident engineer shall transmit to the CBO and the CPM a Non-Conformance
Report (NCR), and the proposed corrective action. Within five (5) days of
resolution of the NCR, the project owner shall submit the details of the corrective
action to the CBO and the CPM. A list of NCRs for the reporting month shall also
be included in the following Monthly Compliance Report.

CIVIL-4  After completion of finished grading and erosion and sedimentation
control and drainage facilities, the project owner shall obtain the CBO's approval
of the final "as-graded" grading plans, and final "as-built" plans for the erosion and
sedimentation control facilities [1998 CBC, Section 109, Certificate of Occupancy].

Verification: Within 30 days of the completion of the erosion and sediment
control mitigation and drainage facilities, the project owner shall submit to the
CBO the responsible civil engineer's signed statement that the installation of the
facilities and all erosion control measures were completed in accordance with the
final approved combined grading plans, and that the facilities are adequate for
their intended purposes. The project owner shall submit a copy of this report to
the CPM in the next Monthly Compliance Report.

STRUC-1  Prior to the start of any increment of construction of any major
structure or component listed in Table 1 of Condition of Certification GEN-2,
above, the project owner shall submit to the CBO for review and approval the
proposed lateral force procedures for project structures and the applicable
designs, plans and drawings for project structures. Proposed lateral force
procedures, designs, plans and drawings shall be those for the following items
(from Table 1, above):

1. Major project structures;
2. Major foundations, equipment supports and anchorage;
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3. Large field fabricated tanks;
4. Turbine/generator pedestal; and
5. Switchyard structures.

Construction of any structure or component shall not commence until the CBO
has approved the lateral force procedures to be employed in designing that
structure or component.

The project owner shall:

1. Obtain approval from the CBO of lateral force procedures proposed for
project structures;

2. Obtain approval from the CBO for the final design plans, specifications,
calculations, soils reports, and applicable quality control procedures. If
there are conflicting requirements, the more stringent shall govern (i.e.,
highest loads, or lowest allowable stresses shall govern). All plans,
calculations, and specifications for foundations that support structures
shall be filed concurrently with the structure plans, calculations, and
specifications [1998 CBC, Section 108.4, Approval Required];

3. Submit to the CBO the required number of copies of the structural plans,
specifications, calculations, and other required documents of the
designated major structures at least 90 days (or a lesser number of days
mutually agreed to by the project owner and the CBO) prior to the start
of on-site fabrication and installation of each structure, equipment
support, or foundation [1998 CBC, Section 106.4.2, Retention of plans
and Section 106.3.2, Submittal documents]; and

4. Ensure that the final plans, calculations, and specifications clearly reflect
the inclusion of approved criteria, assumptions, and methods used to
develop the design. The final designs, plans, calculations and
specifications shall be signed and stamped by the responsible design
engineer [1998 CBC, Section 106.3.4, Architect or Engineer of Record].

Verification: At least 30 days (or a lesser number of days mutually agreed to by
the project owner and the CBO) prior to the start of any increment of construction
of any structure or component listed in Table 1 of Condition of Certification GEN-2
above, the project owner shall submit to the CBO, with a copy to the CPM, the
responsible design engineer's signed statement that the final design plans,
specifications, and calculations conform with all of the requirements set forth in
the Energy Commission's Decision.

If the CBO discovers non-conformance with the stated requirements, the project

owner shall resubmit the corrected plans to the CBO within 20 days of receipt of
the nonconforming submittal with a copy of the transmittal letter to the CPM.
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The project owner shall submit to the CPM a copy of a statement from the CBO
that the proposed structural plans, specifications, and calculations have been
approved and are in conformance with the requirements set forth in the applicable
LORS.

STRUC-2 The project owner shall submit to the CBO the required number of sets
of the following:

1. Concrete cylinder strength test reports (including date of testing, date
sample taken, design concrete strength, tested cylinder strength, age of
test, type and size of sample, location and quantity of concrete
placement from which sample was taken, and mix design designation
and parameters);

2. Concrete pour sign-off sheets;

3. Bolt torque inspection reports (including location of test, date, bolt size,
and recorded torques);

4. Field weld inspection reports (including type of weld, location of weld,
inspection of non-destructive testing (NDT) procedure and results,
welder qualifications, certifications, qualified procedure description or
number (ref: AWS); and

5. Reports covering other structural activities requiring special inspections
shall be in accordance with the 1998 CBC, Chapter 17, Section 1701,
Special Inspections, Section 1701.5, Type of Work (requiring special
inspection), Section 1702, Structural Observation and Section 1703,
Nondestructive Testing.

Verification: If a discrepancy is discovered in any of the above data, the project
owner shall, within five (5) days, prepare and submit an NCR describing the
nature of the discrepancies to the CBO, with a copy of the transmittal letter to the
CPM. The NCR shall reference the Condition(s) of Certification and the
applicable CBC chapter and section. Within five (5) days of resolution of the
NCR, the project owner shall submit a copy of the corrective action to the CBO
and the CPM.

The project owner shall transmit a copy of the CBO's approval or disapproval of
the corrective action to the CPM within 15 days. If disapproved, the project owner
shall advise the CPM, within five (5) days, the reason for disapproval, and the
revised corrective action to obtain CBO's approval.

STRUC-3 The project owner shall submit to the CBO design changes to the final
plans required by the 1998 CBC, Chapter 1, Section 106.3.2, Submittal
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documents, and Section 106.3.3, Information on plans and specifications,
including the revised drawings, specifications, calculations, and a complete
description of, and supporting rationale for, the proposed changes, and shall give
the CBO prior notice of the intended filing.

Verification: On a schedule suitable to the CBO, the project owner shall notify the
CBO of the intended filing of design changes, and shall submit the required
number of sets of revised drawings and the required number of copies of the other
above-mentioned documents to the CBO, with a copy of the transmittal letter to
the CPM. The project owner shall notify the CPM, via the Monthly Compliance
Report, when the CBO has approved the revised plans.

STRUC-4 Tanks and vessels containing quantities of toxic or hazardous materials
exceeding amounts specified in Chapter 3, Table 3-E of the 1998 CBC shall, at a
minimum, be designed to comply with Occupancy Category 2 of the 1998 CBC.

Verification: At least 30 days (or a lesser number of days mutually agreed to by
the project owner and the CBO) prior to the start of installation of the tanks or
vessels containing the above specified quantities of toxic or hazardous materials,
the project owner shall submit to the CBO for review and approval final design
plans, specifications, and calculations, including a copy of the signed and
stamped engineer's certification.

The project owner shall send copies of the CBO approvals of plan checks to the
CPM in the following Monthly Compliance Report. The project owner shall also
transmit a copy of the CBO's inspection approvals to the CPM in the Monthly
Compliance Report following completion of any inspection.

MECH-1 Prior to the start of any increment of major piping construction, the
project owner shall submit, for CBO review and approval, the proposed final
design, specifications and calculations for each plant major piping system. (Major
piping is defined here as piping other than domestic water, plumbing and
refrigeration systems, and small bore piping, i.e., piping and tubing with a
diameter less than two and one-half inches.) The submittal shall also include the
applicable QA/QC procedures. Upon completion of construction of any such
major piping system, the project owner shall request the CBO's inspection
approval of said construction [1998 CBC, Section 106.3.2, Submittal documents,
Section 108.3, Inspection Requests].

The responsible mechanical engineer shall submit a signed and stamped
statement to the CBO when the proposed final design, specifications, and
calculations for all of the major piping systems subject to the CBO review and
approval have been designed, fabricated and installed in accordance with all
applicable ordinances, regulations, laws and industry standards [Section 106.3.4,
Architect or Engineer of Record], including but not limited to:
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American National Standards Institute (ANSI) B31.1 (Power Piping
Code);

ANSI B31.2 (Fuel Gas Piping Code);

ANSI B31.3 (Chemical Plant and Petroleum Refinery Piping Code);
ANSI B31.8 (Gas Transmission and Distribution Piping Code); and
Specific City/County code.

The CBO may deputize inspectors to carry out the functions of the code
enforcement agency [1998 CBC, Section 104.2.2, Deputies].

Verification: At least 30 days (or a lesser number of days mutually agreed to by
the project owner and the CBO) prior to the start of any increment of major piping
construction, the project owner shall submit to the CBO for approval, with a copy
of the transmittal letter to the CPM, the above listed documents for that increment
of construction of major piping systems. The project owner shall transmit a copy
of the CBO's inspection approvals to the CPM in the Monthly Compliance Report
following completion of any inspection.

MECH-2 For all pressure vessels installed in the plant, the project owner shall
submit to the CBO and California Occupational Safety and Health Administration
(Cal-OSHA), prior to operation, the code certification papers and other documents
required by the applicable LORS. Upon completion of the installation of any
pressure vessel, the project owner shall request the appropriate CBO and/or Cal-
OSHA inspection of said installation [1998 CBC, Section 108.3 — Inspection
Requests].

The project owner shall:

1. Ensure that all boilers and fired and unfired pressure vessels are
designed, fabricated and installed in accordance with the appropriate
section of the American Society of Mechanical Engineers (ASME) Boiler
and Pressure Vessel Code, or other applicable code. Vendor
certification, with identification of applicable code, shall be submitted for
prefabricated vessels and tanks; and

2. Have the responsible design engineer submit a statement to the CBO
that the proposed final design plans, specifications and calculations
conform to all of the requirements set forth in the appropriate ASME
Boiler and Pressure Vessel Code or other applicable codes.

Verification: At least 30 days (or a lesser number of days mutually agreed to by
the project owner and the CBO) prior to the start of on-site fabrication or
installation of any pressure vessel, the project owner shall submit to the CBO for
review and approval final design plans, specifications, and calculations, including
a copy of the signed and stamped engineer's certification, with a copy of the
transmittal letter to the CPM.
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The project owner shall transmit to the CPM, in the Monthly Compliance Report
following completion of any inspection, a copy of the transmittal letter conveying
the CBO's and/or Cal-OSHA inspection approvals.

MECH-3 Prior to the start of construction of any heating, ventilating, air
conditioning (HVAC) or refrigeration system, the project owner shall submit to the
CBO for review and approval the design plans, specifications, calculations and
quality control procedures for that system. Packaged HVAC systems, where
used, shall be identified with the appropriate manufacturer's data sheets.

The project owner shall design and install all HVAC and refrigeration systems
within buildings and related structures in accordance with the CBC and other
applicable codes. Upon completion of any increment of construction, the project
owner shall request the CBO's inspection and approval of said construction. The
final plans, specifications and calculations shall include approved criteria,
assumptions and methods used to develop the design. In addition, the
responsible mechanical engineer shall sign and stamp all plans, drawings and
calculations and submit a signed statement to the CBO that the proposed final
design plans, specifications, and calculations conform with the applicable LORS
[1998 CBC, Section 108.7, Other Inspections; Section 106.3.4, Architect or
Engineer of Record].

Verification: At least 30 days (or a lesser number of days mutually agreed to by
the project owner and the CBO) prior to the start of construction of any HVAC or
refrigeration system, the project owner shall submit to the CBO the required
HVAC and refrigeration calculations, plans and specifications, including a copy of
the signed and stamped statement from the responsible mechanical engineer
certifying compliance with the CBC and other applicable codes, with a copy of the
transmittal letter to the CPM.

The project owner shall transmit to the CPM, in the Monthly Compliance Report
following completion of any inspection, a copy of the transmittal letter conveying
the CBO's inspection approvals.

MECH-4 Prior to the start of each increment of plumbing construction, the
project owner shall submit for CBO's approval the final design, specifications and
calculations for all plumbing systems, potable water systems, drainage systems
(including sanitary drain and waste), toilet rooms, building energy conservation
systems, and temperature control and ventilation systems, including water and
sewer connection permits issued by the local agency. Upon completion of any
increment of construction, the project owner shall request the CBO's inspection
approval of said construction [1998 CBC, Section 108.3, Inspection Requests;
Section 108.4, Approval Required: 1998 California Plumbing Code, Section
103.5.4, Inspection Request; Section 301.1.1, Approval].
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The project owner shall design, fabricate, and install:

1. Plumbing, potable water, all drainage systems, and toilet rooms in
accordance with Title 24, California Code of Regulations, Part 5 (the
California Plumbing Code); and

2. Building energy conservation systems and temperature control and
ventilation systems in accordance with Title 24, California Code of
Regulations, Part 6 (the California Energy Code).

The final design, specifications, and calculations shall clearly reflect the inclusion
of approved criteria, assumptions and methods used to develop the design. In
addition, the responsible mechanical engineer shall stamp and sign all plans,
drawings, and calculations and submit a signed statement to the CBO that the
proposed final design plans, specifications, and calculations conform with all of
the applicable LORS.

Verification: At least 30 days (or a lesser number of days mutually agreed to by
the project owner and the CBO) prior to the start of construction of any of the
above systems, the project owner shall submit to the CBO the final design,
specifications, and calculations, including a copy of the signed and stamped
statement from the responsible mechanical engineer certifying compliance with
the applicable edition of the CBC, and send the CPM a copy of the transmittal
letter in the next Monthly Compliance Report.

The project owner shall transmit to the CPM, in the Monthly Compliance Report
following completion of any inspection, a copy of the transmittal letter conveying
the CBO's inspection approvals.

ELEC-1 Prior to the start of any increment of electrical construction for electrical
equipment and systems 480 volts and higher, listed below, with the exception of
underground duct work and any physical layout drawings and drawings not
related to code compliance and life safety, the project owner shall submit, for CBO
design review and approval, the proposed final design, specifications and
calculations [CBC 1998, Section 106.3.2, Submittal documents]. Upon approval,
the above listed plans, together with design changes and design change notices,
shall remain on the site or at another accessible location for the operating life of
the project. The project owner shall request that the CBO inspect the installation
to ensure compliance with the requirements of applicable LORS [1998 CBC,
Section 108.4, Approval Required, and Section 108.3, Inspection Requests]. All
transmission facilities (lines, switchyards, switching stations, and substations) are
covered by Conditions contained in Conditions of Certification in the
Transmission System Engineering section of this Decision.
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A. Final plant design plans to include:

1. one-line diagrams for the 13.8 kV, 4.16 kV and 480 V systems; and
2. system grounding drawings.

B. Final plant calculations to establish:

short-circuit ratings of plant equipment;

ampacity of feeder cables;

voltage drop in feeder cables;

system grounding requirements;

coordination study calculations for fuses, circuit breakers and
protective relay settings for the 13.8 kV, 4.16 kV and 480 V systems;
system grounding requirements; and

lighting energy calculations.

ablrwhE
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C. The following activities shall be reported to the CPM in the Monthly
Compliance Report:

receipt or delay of major electrical equipment; testing or energization of major
electrical equipment; and a signed statement by the registered electrical engineer
certifying that the proposed final design plans and specifications conform to
requirements set forth in the Energy Commission Decision.

Verification: At least 30 days (or a lesser number of days mutually agreed to by
the project owner and the CBO) prior to the start of each increment of electrical
construction, the project owner shall submit to the CBO for design review and
approval the above listed documents. The project owner shall include in this
submittal a copy of the signed and stamped statement from the responsible
electrical engineer attesting compliance with the applicable LORS, and shall send
the CPM a copy of the transmittal letter in the next Monthly Compliance Report.
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B. POWER PLANT EFFICIENCY

The California Environmental Quality Act and its implementing regulations
require the Commission to consider a proposed power plant's energy
requirement and energy use efficiency; its effects on local and regional energy
supplies and resources; its requirements for additional energy supply capacity; its
compliance with existing energy standards; and whether feasible alternatives
exist that could reduce a wasteful, inefficient, and unnecessary consumption of
energy. (Pub. Resources Code § 21002.1; 14 Cal. Code of Regs., Appendix F.)
In this section we consider whether the Project’'s consumption of energy, in the
form of a non-renewable fuel such as natural gas, will result in significant adverse
environmental impacts on energy resources. This section reviews the efficiency
of project design and identifies measures that prevent wasteful, inefficient, or

unnecessary energy consumption.
SUMMARY AND DISCUSSION OF THE EVIDENCE

A project causes significant environmental impacts if it uses large amounts of
energy in a wasteful, inefficient, or unnecessary manner. [(Cal. Code of Regs.,
tit. 14, § 15126.4(a)(1).] In accordance with CEQA Guidelines, Staff assessed
whether the Project’s use of natural gas would result in 1) adverse effects on
local and regional energy supplies and resources; 2) a requirement for additional
energy supply capacity; 3) noncompliance with existing energy standards; or 4)
the wasteful, inefficient, and unnecessary consumption of fuel or energy.° (Ex.
115, p. 4.3-3.)

19 See, CEQA Guidelines, 14 California Code of Regulations, Section 15000 et seq., Appendix F.
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1. Potential Adverse Effects on Energy Supplies and Resources

The Project will burn natural gas at a nominal rate up to 185 billion Btu per day
lower heating value (LHV). (Ex. 115, p. 4.3-3; Ex. 4, Appendix 8-1.) According
to Staff, this is a substantial rate of energy consumption that may impact energy
supplies or resources. (Ex. 115, p. 4.3-3.) Under expected Project operating
conditions, electricity will be generated at a full-load efficiency of approximately
53 percent LHV compared to the average fuel efficiency of a typical utility

company baseload power plant, which is approximately 35 percent. (lbid.)

Gas for the project will be drawn from the existing PG&E gas transmission
pipeline 306 from Kettleman Compressor Station, located approximately 70 miles
from the Project. The PG&E gas supply infrastructure is extensive and offers
access to vast reserves of gas from California, the North and the Southwest.
These resources represent far more gas availability than required for the project.
Therefore, the project will not cause a significant increase in demand for natural

gas in California. (lbid.)

2. Need for Additional Energy Supplies or Capacity
The gas supply system in California is vast and well established, with numerous
gas pipeline companies competing to provide a means of transporting gas
throughout the State. Thus, there is no likelihood that the project will require
development of new energy supplies or capacity. (Ex. 115, p. 4.3-3.)

3. Compliance with Energy Standards
No standards apply to the efficiency of the Morro Bay Modernization Project or

other non-cogeneration projects. (bid; See, Public Resources Code, section
25134.)
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4. Alternatives to Wasteful or Inefficient Energy Consumption

Applicant provided information on alternative generating technologies, which was
reviewed by Staff. (Ex. 4, 88 5.9, 5.9.1, 5.9.2; Ex. 115, p. 4.3-5; see the
Alternatives section of this Decision.) Given the Project objective, location, and
air pollution control requirements, Staff concluded that only natural gas-burning

technologies are feasible. (Ex. 115, p. 4.3-5.)

Project fuel efficiency, and therefore its rate of energy consumption, is
determined by the configuration of the power producing system and by selection
of equipment to generate power. (Ex. 115, p. 4.3-4.) The Project will replace the
existing four Rankine cycle units (placed on line between 1955 and 1963), which
have a total nominal capacity of 1002 megawatts (MW), with two new 600-MW,
combined-cycle units with a total nominal capacity of 1200 MW. Each new unit
will consist of two gas-fired combustion turbines (CTs) and one steam turbine
(ST) driven by the heat recovered from exhaust of the CTs in two triple-pressure
heat recovery steam generators (HRSGs) with duct firing capability. (Ex. 4, 88
1.1, 1.2, Appendix 81; Ex. 115, p. 4.3-2.) These new units will include a 100
percent steam bypass, which will facilitate a more rapid start up of the gas
turbines, thus reducing air emissions. The steam bypass will also facilitate a
temporary continuance of power generation by the combustion turbines in the
event of a trip of the steam turbine, thereby improving plant reliability. (Ex. 117,
p.72.)

The Project will use fuel preheating and a new multiple pump system for
circulating cooling water that operates on load requirements, which will enhance
the efficiency of the Project. (Ex. 4, 8 1.2, Appendix 8-1; Ex. 115, p. 4.3-4.) The
Project’s two-train CT/HRSG configuration will allow for high efficiency during unit
turndown because one CT can be shut down at 50 percent load, leaving one fully
loaded, efficiently operating CT. (Ex. 115, p. 4.3-4.)
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The Project will employ four General Electric model PG7241 7FA gas turbines
(without inlet air coolers). The 7FA gas turbine is one of the most modern and
fuelefficient electric generating systems available today.'* (Ex. 4, §§ 1.1.1, 2.1,
2.2.3, 2.2.5.1.2, 6.6 and Figures 2-14, 2-15.) Although a number of alternate
technologies may have slightly higher efficiencies, Staff concluded the combined-
cycle technology using Fclass CTs is the most efficient technology for large
power plants wishing to compete on the spot market. Staff noted that the other
technologies were either not commercially proven, not available at a large

enough scale, or were much more expensive. (Ex. 115, p. 4.3-5.)

a. Duct Firing

Staff testified that the newest modern power plants have achieved high fuel
efficiency and unprecedented emissions control, but at the cost of operating
flexibility. This is because the high levels of efficiency and pollution control are
only achieved at a single power level, typically that of full load. Any attempt to
reduce power causes a drop in fuel efficiency and an increase in emissions, as
well as increasing the risk of damage to the generator. By adding a duct burner
to a generator unit, the plant operator and the 1ISO gain operating flexibility which
can be varied on a moment-by-moment basis. Duct firing, however, lowers

overall plant efficiency. (Ex. 124, Baker, pp. 2-3.)

The Project will include HRSG duct burners, partially to replace heat to the ST
cycle during high ambient temperatures when CT capacity drops, and partially as

added power. Additional steam turbine capacity of about 84 MW per unit can be

1 The gas turbines will be equipped with dry low-NOx combustors and the HRSGs will

incorporate selective catalytic reduction (SCR) to control air emissions.
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obtained by duct fring in the HRSG at a lower efficiency. (Ex. 115, p. 4.3-2.)*?
Duct firing also provides a number of additional operating benefits, such as
balancing and optimizing the operation of the ST cycle, thus permitting greater
operating flexibility. Although inclusion of duct burners is less efficient than
overall operation of the combined cycle technology, Staff concluded it provides
additional benefit for capacity and is more efficient than other technology for
providing energy during peak conditions. (Ex. 115, pp. 4.3-4 through 4.3-5; EX.
124.)

Intervenor Coastal Alliance on Plant Expansion (CAPE) argues Staff's efficiency
analysis is inadequate because it fails to consider all feasible mitigation
measures to reduce inefficient use of fuel by the project, assumes there is an
ongoing unmet peak energy demand and, other than fuel efficiency, fails to
consider other significant adverse environmental impacts that could result from

duct burning. (Opening brief, pp. 32-36.) CAPE’s arguments are not persuasive.
Commission Discussion

CAPE would mitigate the efficiency loss by simply prohibiting Applicant from
installing duct burners. However, this would eliminate the Project’'s operating
flexibility which comes with duct firing and which is valuable to the operating
system of the state. Regarding the relative efficiency of duct firing versus base
load operations, CAPE makes an inappropriate comparison between baseload
efficiency and peaking efficiency. As Staff testified, duct firing provides the
electric system with peaking capacity, which is necessary to keep the electric grid
stable. (12/17/01 RT 90 et. seq.; Ex. 124.) Thus, comparing duct-firing efficiency

to baseload efficiency is both improper and irrelevant. The appropriate and

2 Each unit of the MBPP is capable of producing 516 MW on an average day with no duct
burning; with duct burners at full power, each unit is capable of producing 600 MW. Net fuel
efficiency without the burners is 55 percent LHV. Efficiency with the duct burners is 52.8 percent
LHV, representing a drop in fuel efficiency during duct firing of 4 percentage points. (Ex. 124, p.
3)
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relevant measure is to compare duct firing to other methods of providing the
system with peaking capacity. Thus, the alternative to employing duct firing is an
increased need to employ several small peaker plants. (Ex. 124, p. 3; Ex. 117, p.
73))

By that measure, the evidence shows that the Project will be able to provide
power at least as efficiently as any other source of peaking power.*® (12/17/01
RT 111; Ex. 117, p. 73; Ex. 115, pp. 4.3-4 through 5.) The inclusion of duct firing
provides additional benefits for capacity and it is more efficient than other
technology for providing energy during peak conditions. (12/17/01 RT 98; Ex.
117, p. 73; Ex. 115, pp. 4.3-4 through -5.) Staff also testified that adding duct
burning to plants such as the Project helps to ensure that the system is balanced
and viable. (12/17/01 RT 99-101.) This is because the inclusion of duct burning
provides the added benefit of providing flexibility to the dispatcher. (12/17/01 RT
99-101.)

Under the “no project” alternative analysis, we examine the environmental effect
of not building the Project at all. In the case of fuel efficiency, the proposed
Project will generate electricity using approximately 30% less natural gas per unit
of generation. This is illustrated by comparing the heat rate of the existing Morro
Bay units at around 10,000 MMBTU per kilowatt hour (kWh), to the heat rate of
the proposed Project at 6,865 MMBTU per kWh for base load operations. For
peak firing conditions, the heat rate of the new units would go to 7,200 MMBTU
per kwWh. (Ex. 117, p. 28.) Thus, even in a peaking mode with duct burners fired,
the new facility would be more fuelefficient than the existing plant. As noted
above, replacing just the Project’s peaking capacity with separate peaking plants

does not achieve greater energy efficiency.

13 Staff witness Baker compared the Project, operating with duct firing at 52.8 percent Lower Heat
Value (LHV) with equivalent generation from the combination of a baseload combined cycle plant
and modern peaker plants having a combined fuel efficiency of 52.4 LHV. (Ex. 124, Baker, p. 4.)
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Neither CAPE, nor any other party offered evidence that the proposed Project will

result in an inefficient use of fuel.

FINDINGS AND CONCLUSIONS

Based on the evidence of record, the Commission makes the following findings

and conclusions:

1.

The Morro Bay Power Plant Project will not create a significant increase in
demand for natural gas in California.

The Morro Bay Power Plant Project will not require the development of
any new fuel supplies or resources since natural gas resources exceed
the fuel requirements of the Project.

Given the Project objective, location, and air pollution control
requirements, only natural gas-burning technologies are feasible for this
Project.

The Project will employ two combined-cycle trains, each composed of two
General Electric model PG7241 7FA gas turbines, two triple-pressure
HRSGs with duct firing capacity, and a single steam turbine, totaling
approximately 516 net megawatts per unit.

Additional steam turbine capacity of about 84 MW per unit can be
obtained by duct firing in the HRSG at a lower efficiency.

The appropriate and relevant efficiency measure is to compare duct firing
to other methods of providing the system with peaking capacity.

The Project's fuel efficiency using duct firing compares favorably with
alternative means of producing peaking power.

Duct firing provides the electrical system with flexible peaking capacity
which is necessary to keep the electric grid stable.

No energy standards apply to the Project.

The Commission therefore concludes that the Morro Bay Power Plant Project will

not cause any significant direct or indirect adverse impacts upon energy

resources. No Conditions of Certification are required for this topic.
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C. POWER PLANT RELIABILITY

The Warren-Alquist Act requires the Commission to examine the safety and
reliability of the proposed power plant, including provisions for emergency
operations and shutdowns. [Pub. Resources Code, § 25520(b)]. There are
presently ro laws, ordinances, regulations, or standards (LORS) that establish
either power plant reliability criteria or procedures for attaining reliable operation.
Nevertheless, the Commission must determine whether the Project will be
designed, sited, and operated to ensure safe and reliable operation. [Cal. Code
of Regs., tit. 20, § 1752(c)(2).] In order to make this determination, the
Commission evaluates whether the proposed Project will degrade the reliability of
the utility system to which it is connected. If the Project exhibits reliability at least
equal to that of other power plants on that system, it is presumed the Project will

not degrade system reliability.

In California’s newly restructured competitive electric power industry, the
California Independent System Operator (Cal-1SO) has the primary responsibility
for maintaining system reliability. To provide an adequate supply of reliable
power, CakllSO has imposed certain requirements on power plants selling
ancillary services and holding reliability must-run contracts, such as: 1) filing
periodic reports on reliability; 2) reporting all outages and their causes; and 3)
scheduling all planned maintenance outages with the Cal-ISO. The Cal-ISO’s
mechanisms to ensure adequate power plant reliability rest on the assumption
that the individual power plants that compete to sell power into the system will
4

each exhibit a level of reliability similar to that of power plants of past decades."

Therefore, in the absence of clear guidelines on reliability standards, the

% In the regulated monopoly electric industry of past decades, the utility companies assured

overall system reliability, in part, by maintaining a 7 to 10 percent “reserve margin” in the form of
standby power plants to quickly handle unexpected outages of generating or transmission
facilities. This margin proved adequate because of the reliability of the power plants that
constituted the generation system.
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Commission believes that power plant owners should continue to maintain the

same levels of reliability that the power industry has achieved in recent years.

SUMMARY AND DISCUSSION OF THE EVIDENCE

Power plant systems must be able to operate for extended periods without
shutting down for maintenance or repairs. A reliable power plant is one that is
available when called upon to operate. According to Staff, acceptable reliability
is achieved by ensuring equipment availability, plant maintainability, fuel and
water availability, and adequate resistance to natural hazards. If these elements
of a project are consistent with industry norms, a power plant will be found to be
as reliable as other power plants. Where a project exhibits reliability at least
equal to that of other power plants on that system, it is presumed the project will

not degrade system reliability. (Ex. 115, p. 4.4-3.)

Applicant proposes to modernize the existing Morro Bay Power Plant with a new
nominal 1200-megawatt, combined-cycle generating facility. The Morro Bay
Power Plant Project will sell power on the spot market. The sale of ancillary
services is also possible since the Project is well located to provide reactive
power support to the local transmission system. (Ex. 4, 88 1.1, 1.2, 2.1 and
2.1.1.4.) Staff examined the Project’s design criteria to determine whether it will
be built in accordance with typical power industry norms for reliable electricity

generation.

1. Equipment Availability
The Project will ensure equipment availability by use of quality assurance/quality
control programs (QA/QC) during design, procurement, construction and

operation of the plant, and by providing for adequate maintenance and repair of
the equipment and systems. (Ex. 4, 88.5.2.2.5.)
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The QA/QC program for the Project is typical of the power industry. Equipment
and supplies will be purchased from qualified suppliers that employ an approved
QA program. (Ibid.) Staff expects implementation of this program to yield typical
reliability of design and construction. Implementation of the program will be
monitored by appropriate Conditions of Certification, which are included in the

Facility Design section of this Decision.

2. Plant Maintainability

The evidentiary record indicates the Project design includes sufficient
redundancy of equipment and systems for the combined cycle to ensure
continued operation in the event of equipment failure. (Ex. 4, 88 8.3.4, 8.5.2.2.2;
Ex. 115, pp. 4.4-3 through 4.4-4.) The Project’s two trains of combined-cycle
units (gas turbine generators, HRSGs) provide inherent reliability. (Ex. 117, p.
26.) Failure of a non-redundant component of one power train should not cause
any other train to fail, thus allowing the plant to continue to generate, although at
reduced output. This ability to continue operation even with equipment failure
demonstrates adequate equipment redundancy to meet typical industry reliability
standards. (Ex. Id.) Project maintenance will be typical of the industry. (EX. 4,
8§8§8.5.2,8.5.2.1.

3. Fuel and Water Availability

Reasonable long-term availability of fuel and water is necessary to ensure
Project reliability. The Project will burn natural gas supplied by the existing
PG&E interstate pipeline system via PG&E’s Line 306, which connects to the
Kettleman Compressor Station, approximately 70 miles from the Project. This
system offers access to far more gas than the plant will require for operation.
(Ex. 4, 88 2.2.3.12, 2.2.8, 8.3.1, 85.1, 8.5.1.1 and 8.5.1.2.) Both Staff and
Applicant have determined that the Project will have adequate natural gas

supplies and pipeline capacity. (Ex. 115, p. 4.4-5.)
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The Project will obtain water for cooling and other plant uses from the existing
power plant's seawater intake and discharge system. Water from on-site wells
will be used only for maintenance, fire protection, landscaping and potable water.
(Ex. 4, 88 2.1.1.8, 2.2.3.6, 2.2.3.7 and 6.5.) The Project will reduce maximum
requirements for seawater cooling from 464,000 gallons per minute (gpm) for the
existing plant, to 330,000 gpm for the Project, and will further reduce cooling
water intake through use of a new efficient multiple-pump system that operates
on load requirements. (Ex. 4, 88i.2, 2.1.1.9, 2.2.3.12, 6.5, Table 6.5-1, 8.3.1.1
and 8.3.2.) Staff has determined these sources will yield a sufficiently reliable
supply of both seawater cooling and fresh water. (Ex. 115, p. 4.4-5.) (For further
discussion of water supply see the Soil and Water Resources section of this

Decision.)

4. Natural Hazards

Natural forces can threaten the reliable operation of a power plant. Seismic
shaking (earthquake) and tsunamis (tidal waves) present credible threats to
reliable operation of this project. (Ex. 115, p. 4.4-5; see also the Geology and

Paleontology section of this Decision.)

The Project site is located in Seismic Zone 4, where several active earthquake
faults are found. The site itself is approximately 5 miles from a Type B seismic
source; however, there are no active earthquake faults near the site.
Nevertheless, PG&E Line 306, which will supply gas to the Project, crosses the
San Andreas Fault near the middle of its approximately 70 mile length. (Ex. 4, 88
2.2.3.1.11, 6.3.1.5.1, 6.3.1.5.2, 7.2.1.2.2, 8.2.3 and Appendices 3.1.4 and 84)
The Morro Bay Power Plant Project will be designed and constructed to comply
with current applicable LORS for seismic design, thus representing a reliability
upgrade compared with older power plants. By virtue of being built to the latest

seismic design criteria, this project will likely perform at least as well, and
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perhaps better than, existing plants in the electric power system. Conditions of
Certification contained in the Facility Design portion of this Decision ensure that
the Project will conform with seismic design LORS. In light of the historical
performance of California power plants and the electrical system in seismic
events, the evidence indicates that there is no special concern with power plant

functional reliability due to seismic events.

Although tsunamis occurred in the Morro Bay area in 1878, 1953, 1960 and
1964, damaging piers, wharves and buoys in Morro Bay Harbor, no flooding or
damage has occurred at the existing Morro Bay Power Plant due to earthquake-
induced tsunamis. Morro Rock, the narrow harbor entrance and the existing
sand spit minimize any tsunami danger to the proposed Project. (EX. 4, 8§
6.3.1.5.3.) In a worst case tsunami scenario, a temporary evacuation of the
Project might be necessary, but no significant damage to the power plant would
be expected. Therefore tsunamis do not pose a significant threat to the Project.
(Ex. 115, p. 4.4-6 see also the Geology and Paleontology section of this

Decision.)

5. Availability Factors

The North American Electric Reliability Council (NERC) compiles industry
statistics for power plant availability. NERC'’s statistics show an availability factor
of 90.87 percent for all combined-cycle plants. (Ex. 115, p. 4.4-6.) Applicant
predicts the project will have an annual availability greater than 90 percent. (Ex.
4, § 2.2.3.5.) Staff concluded Applicant’s estimate of reliability was reasonable
when compared to the NERC figure for similar plants throughout North America.
Staff’'s conclusion is buttressed by the fact the Project will employ four parallel
gas turbine generating trains, thus allowing maintenance to occur during periods
of reduced operating demand when full output is not required. The Project’s
stated procedures for assuring design, procurement, and construction of a

reliable power plant are also consistent with industry norms; thus, the evidence of
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record establishes that the Project will be an adequately reliable facility. (EX.
115, pp. 4.4-6 through 4.4-7.)

FINDINGS AND CONCLUSIONS

Based on the evidence of record, the Commission makes the following findings

and conclusions:

1. The proposed Morro Bay Power Plant Project will ensure equipment
availability by implementing quality assurance/quality control programs
and by providing adequate redundancy of auxiliary equipment to minimize
unplanned off-line events.

2. The Project's design, incorporating four parallel trains of gas turbine
generators, will provide inherent reliability.

3. Planned outages for each of the turbine generators can be scheduled in
sequence during times of low regional electricity demand.

4. There is adequate fuel and water availability for Project operations.

5. Seismic events, tsunamis, and other natural hazards are not likely to
adversely affect the Project’s reliability.

6. The Project’s estimated D percent availability factor is consistent with
industry norms for power plant reliability.

7. The Project will be built and operated in a manner consistent with industry
norms for reliable operation. Therefore, the Project will not degrade the
overall reliability of the electrical system.

The Commission, therefore, concludes that the Project will be constructed and
operated in accordance with typical power industry norms for reliable electricity
generation. No Conditions of Certification are required for this topic. To ensure
implementation of the QA/QC programs described above, appropriate Conditions

of Certification are included in the Facility Design portion of this Decision.
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D. TRANSMISSION SYSTEM ENGINEERING

The Commission’s jurisdiction to address this matter includes ”...any electric
power line carrying electric power from a thermal power plant...to a point of
junction with any interconnected transmission system.” (Pub. Resources Code, §
25107.) However, the Morro Bay Power Plant Project does not involve the
construction of any new transmission facilities. (12/17/01 RT 151; Ex. 117.)
Thus, while the Commission would typically review a project’s transmission line
to ensure that it is constructed and operated in a manner that protects
environmental quality, assures public health and safety, and complies with
applicable LORS, the scope of review is more limited in this case. Yet, while the
physical transmission facilities of the Project will not change existing conditions,
the Commission must still review the impacts on the existing transmission grid of

increasing power deliveries by 200 megawatts from the proposed Project.

SUMMARY AND DISCUSSION OF THE EVIDENCE

1. Description of Transmission Facilities.

(Ex. 117, pp. 74-79.) Applicant’s testimony described the existing transmission
system facilities that export power from the existing Morro Bay plant. (12/17/01
RT 151-152.) Applicant stated that the proposed Project will add approximately
200 megawatts to the existing system. (/d, p. 152.) To examine the effect of this
relatively slight increase in power, PG&E performed a System Impact/Facilities
Study (SI/FS) which was subsequently approved by the California Independent
System Operator (Cal-ISO). This study identified two transmission facilities that
could possibly be affected by the additional generation. There could be a normal
and emergency overload of the Morro Bay-Templeton 230-kV line (in the event of
the loss of the Morro Bay-Gates 230-kV line) and there could be a possible
emergency overload of the San Luis Obispo-Atascadero 70-kV line (in the event
of the loss of the Morro Bay-Templeton 230-kV line). (Ex. 117, p. 74.)
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2. Applicant’s Testimony

Applicant’'s witness described PG&E’s SI/FS as providing three equivalent
alternatives for addressing the overload conditions. These include: 1)
reconductoring; 2) re-rating the transmission lines; and, 3) reduction of
generation from the Project. PG&E allows the Project proponent to select among
the acceptable alternatives. Duke selected the alternative of two minor
upgrades: 1) re-rating the Morro Bay Templeton 230-kV line to 4 feet-per-second
(fps) wind speed™ from an existing 2 fps rating along with provision of a Special
Protection Scheme (SPS), if necessary and, 2) Duke’s participation in
Congestion Management and an SPS to protect the San Luis Obispo-Atascadero
70-kV line from overloading. These measures were judged acceptable and were
approved by PG&E and the Cal-ISO. (Ex. 117, p. 74; 12/17/02 RT 157.)

Applicant also explained how PG&E decides to re-rate a transmission line and
the fact that the existing ratings of the PG&E lines tend to be approximately 35-
40 percent more conservative than those of Southern California Edison (SCE)
and San Diego Gas and Electric (SDE&E) (12/17/01 RT 156.) As a result, even
after the re-rating, the Morro Bay lines in question will carry a more conservative
rating than those owned by utilities in other parts of the state. (/bid.) He added
that this type of re-rating has been done successfully on other power plant
projects and is not unique to the proposed Project. (/d., p. 157, 183.)

2. Staff Testimony

The Staff testimony reviewed Applicant's AFC submittals, PG&E’s Final SI/FS,
and the Cal-ISO’s analysis of the PG&E study. Staff concluded that while the
additional 200 megawatts from the Project could result in the identified overloads,

these stresses would likely be fully mitigated by the proposed re-rating and SPS

'® The existing rating on the line is 2 fps wind speed.
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approach selected by the Applicant. With adoption of the proposed Conditions of
Certification, Staff determined that the power plant and switchyard will comply
with grid planning criteria of the National Electric Reliability Council (NERC),
Western States Coordinating Council (WSCC) and the Cal-ISO, as well as with
all other applicable LORS governing transmission engineering. Staff also found
that Applicant’s proposed transmission interconnection is adequate to connect
the Project with the existing switchyard. (Ex. 115, p. 4.5-10.)

During direct examination the Staff witness pointed out that Condition of
Certification TSE-5(g) requires Applicant to submit a re-rating study and to
analyze and report on other alternatives. (12/17/01 RT 193-194.) During cross-
examination, Cal-ISO’s witness identified that, while the 1ISO does not have a
particular preference among overload mitigation measures, the 1ISO favors the
cheapest measure, which is re-rating. (/d. p. 197.) Staff noted that any re-rated
line used for the Project would be inspected and maintained pursuant to existing

transmission line requirements™. (/d. p. 199.)

3. CAPE Testimony

CAPE testified that the experts at PG&E, the ISO, the Staff, and Duke are wrong
as to the acceptability of re-rating. CAPE asserted that re-rating is not an
appropriate step for addressing the possible Project overloads based upon four
claims: (1) PG&E only utilizes re-rating during emergency conditions and winter
months; (2) re-rating will increase fire hazards during summer months; (3) re-
rating will remove safety factors designed into the line; and (4) Duke has refused
to consider the recommended mitigation suggested by the California ISO. In
addition, CAPE argues in its brief that Staff (1) is permitting Duke to select a
mitigation alternative without any real consideration of other feasible mitigation

measures that may be more effective and, (2) has inappropriately deferred final

'® A California Public Utilities Commission General Order (GO-95) sets maintenance and safety
standards for transmission lines.
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determination of the appropriate mitigation alternative, in violation of CEQA

requirements.

No public comment was offered on this topic. (12/17/02 RT 237-238.)

Commission Discussion

In assessing this matter, the Commission has before it a great deal of expertise
in the field of transmission system engineering. Both Applicant’'s and Staff's
witnesses are electrical engineers with advanced degrees and decades of
experience with transmission system engineering issues. Their testimony is

supported as well by studies carried out by PG&E and the Cal-ISO.

Upon the completion of the Morro Bay Power Plant, more power will flow out of
the facility along the existing 230-kV transmission lines. As a result of this
increase in the export of energy, system lines may experience minor overloads
under normal and emergency conditions. To address these overloads, as part of
PG&E’s interconnection study, PG&E has offered Duke a choice among
alternative methods of accommodating these potential minor overload conditions.
The methods are reconductoring, re-rating and in some cases reduction in
generation. PG&E has indicated—and the California ISO has affirmed—that any
of these are acceptable alternatives. (12/17/01 RT 167, 203-204.) For normal
operation Applicant elected the re-rating alternative and, for certain emergency
conditions, Duke also accepted a remedial action scheme'’. Staff independently
confirmed that these alternatives are a reasonable means of mitigating the

transmission impacts. (Ex. 115, pp. 4.5-6, -7, -13.)

" Remedial Action Schemes (RAS) are also known as Special Protection Schemes (SPS). The
two are one and the same. (12/17/01 RT 174-175.)
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Applicant’s witnesses testified and Staff independently confirmed that the re-
rating of the transmission lines and generation reduction in specified
emergencies are acceptable methods of mitigating for the relatively small power
flow increases from the Project. These witnesses noted that there is nothing
unusual about the re-rating proposed here. In fact, the re-rating of PG&E’s lines
would bring the ratings for the lines in question closer to, but still more
conservative than, the ratings that have been used for years by SCE and
SDG&E. (12/17/01 RT 156.)"® The witnesses also noted that the re-rating of
PG&E lines is not unique to this Project and has been successfully implemented
in several other projects, such as the Moss Landing Power Plant. The
interconnection study conducted by PG&E and the related Cal-ISO preliminary
approval letter both found that either re-rating or reconductoring of the line are
acceptable measures to address potential minor overloads under normal peak
load conditions. (/d, p. 164-165; Exs. 46 and 48.)

CAPE takes the position that the selected mitigation of re-rating is not adequate
and offers four reasons in support of that position. However, while CAPE’s
witness has 40 years experience in the electrical industry, he is not an engineer
and has never been responsible for determining the requirements of
interconnecting new generation or for the dispatch or operation of generation for
the avoidance of congestion. (12/17/01 RT 207, 227, 230.)

CAPE’s witness first claims that PG&E only uses re-rating during emergency
conditions and winter months. (Ex. 123, ] 2.) Yet PG&E’s own interconnection
study for this Project offers a permanent, year-round re-rating as an acceptable
solution for Project-related overloads. (Ex. 46.) Obviously, PG&E would not have
reported re-rating as one of its acceptable alternatives if CAPE’s view was

correct. Applicant’s witness also testified that PG&E uses re-ratings for both

'®  This is because SCE and SDG&E rate their lines approximately 35 to 40 percent higher than
PG&E.
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summer and winter for normal and emergency overload conditions. (/d, pp. 159-

161.) CAPE is clearly wrong on this matter.

CAPE’s fire hazard concern is also without support. (Ex. 123, [ 5.) Witnesses for
both Applicant and Staff explained that these re-ratings will not increase fire
hazard conditions. (12/17/01 RT 160-161, 182-183, 199; Ex. 115, p. 3.7-7.) Both
noted that the procedures in place—such as using field patrols for determining
clearance, employing infrared inspections of the lines, tree trimming and
examining tree conditions to determine appropriate safety conditions—ensure
that there are no hazards from summer re-rating. (/d, p. 161-162, 164-165.)
Known as GO 95, these measures are required of PG&E by the CPUC as part of
the long-established regulatory scheme for transmission line management by
public utilities. (Ex. 115, p. 4.5-1.) Furthermore, CAPE admits that distribution
lines, and not the type of transmission lines at issue here, are responsible for
over 90% of the fires upon which CAPE bases its objection. (/d, p. 232.) CAPE
has not offered persuasive evidence that the proposed Project and its line re-

rating will create additional fire hazards.

CAPE’s assertion concerning the removal of safety factors is equally without
merit, as the safety factors will be reviewed before any lines are allowed to be re-
rated and therefore would be considered safe. (12/17/01 RT 162-163, 199; Ex.
115, p. 3.7-7.) The record is clear that re-rating is a practicable and feasible

mitigation measure for this Project. (/d, p. 193; Ex. 115, p. 3.7-7.)

Nor do we accept CAPE’s assertion that Duke has refused to consider a
recommendation of the California ISO allowing the ISO to directly control plant
output. (Ex. 123,  8.) The ISO did not recommend a type of mitigation that
would allow it to control the load from the plant along these transmission lines.
(12/17/01 RT 168; Ex. 48.) Furthermore, the evidence establishes that Duke has
considered all the alternatives offered by PG&E and the ISO, including a

remedial action scheme alternative as suggested by the 1ISO. In fact, Duke will
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be implementing such a scheme for the San Luis Obispo/Atascadero 70-kV
subtransmission system. (/d, p. 168-169, 183-184.)

In addition, CAPE claims that the Commission cannot act until final studies
regarding re-rating are completed. (Ex. 123 p. 3.) Yet, all expert testimony
supports the feasibility of the re-rating plan and Commission experience on
similar PG&E transmission lines confirms the feasibility of re-rating. Duke’s
witness testified that after re-rating, the lines will still be rated more
conservatively than will those of other utilities. (12/17/01 RT 156.) In addition, in
the unlikely event that later studies find re-rating to be unacceptable, Applicant
would be required to report to the Commission and to select from other

acceptable alternatives listed in PG&E’s System Impact/Facilities Study.

The remaining alternatives are either reconductoring or implementation of an
SPS. (Ex. 120, p. 6.) Condition of Certification TSE-5 and TSE-6 require
Applicant to report alternative proposals along with environmental and
engineering information to the Commission for review and approval prior to
starting construction of changed equipment for substation configurations. (Ex.
115, pp. 4.5-13 to 4.5-14.) This approach is acceptable under both CEQA and
the Warren-Alquist Act and ensures that even unlikely alternatives will be fully
examined prior to implementation. The acceptability of the approach is
discussed in Sacramento Old City Association v. City of Sacramento (1991) 229
Cal. App.3™ 1001, 280 Cal.Rptr 478. We believe that the approach called for in
this Commission Decision actually provides far more certainty than does the

approach found acceptable in the Sacramento Old City Association case.

CAPE has failed to persuade us that Applicant’s selected mitigation for overloads

related to the Project are unsafe or infeasible.
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FINDINGS AND CONCLUSIONS

Based on the uncontroverted evidence of record, we find and conclude as

follows:

1. The California Independent System Operator is the legally designated
agency to analyze downstream non-environmental transmission system
impacts beyond the first point of a project’s interconnection with the
integrated system.

2. PG&E performed a Final System Impact/Facilities Study, which analyzed
the potential reliability and congestion impacts likely to occur when the
Morro Bay Power Plant Project interconnects to the grid.

3. Because the proposed Project will cause more power to flow out of the
facility along the existing 230-kV transmission lines, these transmission
lines may experience minor overloads under normal and emergency
conditions.

4. Electrical transmission experts at PG&E, the California Independent
System Operator, and the Commission staff have separately confirmed
that line re-rating, implementation of a Special Protection Scheme and
reconductoring are all acceptable alternatives to mitigate Project-related
overloads.

5. Applicant has selected the re-rating alternative for normal operation and
for certain emergency conditions a Special Protection Scheme.

6. The Commission has certified transmission line re-rating as an acceptable
mitigation measure in previous cases.

7. The California Independent System Operator has determined that
interconnecting the Morro Bay Power Plant Project with the electrical grid
will not create adverse impacts to the reliability of the electrical system.

8. The California Independent System Operator has determined that
interconnecting the Morro Bay Power Plant Project with mitigation
measures is not likely to require the construction of significant additional
transmission facilities downstream of the Morro Bay Switchyard.

9. Prior to the construction of transmission facilities the Morro Bay Power
Plant Project owner will provide a detailed facilities study which includes a
description of applicable Special Protection Scheme sequencing and line
re-rating for the Project.
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10.

11.

12.

13.

14.

15.

16.

The determinations of the California Independent System Operator are
based on its review of the Final System Impact/Facilities Study and other
referenced analysis performed by the California Independent System
Operator and by Pacific Gas and Electric Company.

A final Detailed Facilities Study is forthcoming and the expert testimony of
record establishes that this document is not expected to alter conclusions
reached by PG&E, the California Independent System Operator and
Commission staff concerning the acceptability of interconnecting the
Morro Bay Power Plant Project at the Morro Bay Switchyard.

The transmission outlet for the Morro Bay Power Plant Project is deemed
safe and acceptable.

The Commission is responsible as lead agency under the California
Environmental Quality Act, to analyze the environmental effects of
changes to the transmission system which are related to the addition of
new power plants licensed by the Commission.

Technical studies by Commission staff indicate no significant cumulative
impacts due to the Morro Bay Power Plant Project when considered in
conjunction with power plants which are within or adjacent to the PG&E
transmission control area and have completed or are currently involved in
the Commission’s AFC process.

With the implementation of the various mitigation measures specified in
this Decision, the proposed transmission interconnect for the Project will
not contribute to significant direct, indirect, or cumulative environmental
impacts and will pose no significant risk to public health and safety.

The Conditions of Certification below ensure that the transmission related
aspects of the Morro Bay Power Plant Project will be designed,
constructed, and operated in conformance with the applicable laws,
ordinances, regulations, and standards identified in the appropriate
portions of Appendix A of this Decision.

We therefore conclude that interconnection of the Project at the Morro Bay

Switchyard is acceptable, and that it will not result in the violation of any criteria

pertinent to transmission engineering.
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CONDITIONS OF CERTIFICATION

TSE-1 The project owner shall furnish to the CPM and to the CBO a
schedule of transmission facility design submittals, a Master Drawing List, a
Master Specifications List, and a Major Equipment and Structure List. The
schedule shall contain a description and list of proposed submittal packages for
design, calculations, and specifications for major structures and equipment. To
facilitate audits by Energy Commission staff, the project owner shall provide
designated packages to the CPM when requested.

Verification: At least 60 days (or a lesser number of days mutually
agreed to by the project owner and the CBO) prior to the start of power plant
switchyard or transmission construction, the project owner shall submit the
schedule, a Master Drawing List, and a Master Specifications List to the CBO
and to the CPM. The schedule shall contain a description and list of proposed
submittal packages for design, calculations, and specifications for major
structures and equipment (see a list of major equipment in Table 2: Major
Equipment List below). Additions and deletions shall be made to the table only
with CPM and CBO approval. The project owner shall provide schedule updates
in the Monthly Compliance Report.

Table 2: Major Equipment List
Breakers

Step-up transformer
Switchyard

Busses

Surge Arrestors
Disconnects

Take off facilities

Electrical Control Building
Switchyard control building
Transmission Pole/Tower

TSE-2 Prior to the start of rough grading, the project owner shall assign an
electrical engineer and at least one of each of the following to the project: a) a
civil engineer; b) a geotechnical engineer or a civil engineer experienced and
knowledgeable in the practice of soils engineering; c) a design engineer, who is
either a structural engineer or a civil engineer fully competent and proficient in
the design of power plant structures and equipment supports; and d) a
mechanical engineer. [California Business and Professions Code section 6704 et
seq., and sections 6730 and 6736 requires state registration to practice as a civil
engineer or structural engineer in California.]

The tasks performed by the civil, mechanical, electrical or design engineers may
be divided between two or more engineers, as long as each engineer is
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responsible for a particular segment of the project (e.g., proposed earthwork, civil
structures, switchyard structures, equipment support). No segment of the project
shall have more than one responsible engineer. The transmission line may be
the responsibility of a separate California registered electrical engineer. The civil,
geotechnical or civil and design engineer assigned in conformance with Facility
Design condition GEN-5, may be responsible for design and review of the TSE
facilities.

The project owner shall submit to the CBO for review and approval the names,
qualifications and registration numbers of all engineers assigned to the project. If
any one of the designated engineers is subsequently reassigned or replaced, the
project owner shall submit the name, qualifications, and registration number of
the newly assigned engineer to the CBO for review and approval. The project
owner shall notify the CPM of the CBQO’s approval of the new engineer. This
engineer shall be authorized to halt earthwork and to require changes if site
conditions are unsafe or do not conform with predicted conditions used as a
basis for design of earthwork or foundations.

The electrical engineer shall:

1. Be responsible for the electrical design of the power plant
switchyard, outlet and termination facilities; and

2. Sign and stamp electrical design drawings, plans, specifications,
and calculations.

Verification: At least 30 days (or a lesser number of days mutually
agreed to by the project owner and the CBO) prior to the start of rough grading,
the project owner shall submit to the CBO for review and approval the names,
qualifications, and registration numbers of all the responsible engineers assigned
to the project. The project owner shall notify the CPM of the CBQO’s approvals of
the engineers within five (5) days of the approval.

If the designated responsible engineer is subsequently reassigned or replaced,
the project owner has five (5) days in which to submit the name, qualifications,
and registration number of the newly assigned engineer to the CBO for review
and approval. The project owner shall notify the CPM of the CBO’s approval of
the new engineer within five days of the approval.

TSE-3 The project owner shall keep the CBO informed regarding the
status of engineering design and construction. If any discrepancy in design
and/or construction is discovered, the project owner shall document the
discrepancy and recommend the corrective action required. The discrepancy
documentation shall become a controlled document and shall be submitted to the
CBO for review and approval. The discrepancy documentation shall reference
this Condition of Certification.
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Verification: The project owner shall submit monthly construction
progress reports to the CBO and CPM to be included in response to TSE-3. The
project owner shall transmit a copy of the CBO’s approval or disapproval of any
corrective action taken to resolve a discrepancy to the CPM within 15 days. |If
disapproved, the project owner shall advise the CPM, within five (5) days, of the
reason for disapproval and the revised corrective action to obtain CBO’s
approval.

TSE-4 For the power plant switchyard, outlet line and termination, the
project owner shall not begin any increment of construction until plans for that
increment have been approved by the CBO. These plans, together with design
changes and design change notices, shall remain on the site for one (1) year
after completion of construction. The project owner shall request that the CBO
inspect the installation to ensure compliance with the requirements of applicable
LORS. The following activities shall be reported in the Monthly Compliance
Report:

a) receipt or delay of major electrical equipment;

b) testing or energization of major electrical equipment; and

c) the number of electrical drawings approved, submitted for

approval, and still to be submitted.

Verification: At least 30 days (or a lesser number of days mutually agreed to
by the project owner and the CBO) prior to the start of each increment of
construction, the project owner shall submit to the CBO for review and approval
the final design plans, specifications, and calculations for equipment and systems
of the power plant switchyard, outlet line, and termination, including a copy of the
signed and stamped statement from the responsible electrical engineer attesting
compliance with the applicable LORS, and send the CPM a copy of the
transmittal letter in the next Monthly Compliance Report.

TSE-5 The project owner shall ensure that the design, construction, and
operation of the proposed transmission facilities will conform to all applicable
LORS, including the requirements TSE-5 (a) through (g) listed below. The
substitution of Compliance Project Manager (CPM) and CBO approved
‘equivalent” equipment and equivalent substation configurations is acceptable.
The project owner shall submit the required number of copies of the design
drawings and calculations as determined by the CBO.

a) The power plant switchyard and outlet line shall meet or exceed
the electrical, mechanical, civil, and structural requirements of
CPUC General Order 95 or National Electric Safety Code (NESC),
Title 8 of the California Code and Regulations (Title 8), Articles 35,
36 and 37 of the “High Voltage Electric Safety Orders”, National
Electric Code (NEC) and related industry standards.
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b) Breakers and busses in the power plant switchyard and other
switchyards, where applicable, shall be sized to comply with a
short-circuit analysis.

c) Outlet line crossings and line parallels with transmission and
distribution facilities shall be coordinated with the transmission line
owner and comply with the owner’s standards.

d) Termination facilities shall comply with CPUC Rule 21 and
applicable PG&E interconnection standards.

e) The project conductors shall be sized to accommodate the full
output from the project.

f) The project owner shall provide:

i) A description of facility upgrades, operational mitigation
measures, and/or Remedial Action Scheme (RAS)
sequencing and timing if applicable,

i)  Executed Generator Special Facilities Agreement;

iii)  Verification of Cal-ISO Notice of Synchronization; and

iv) A report, analysis and proposal for alternative reliability
criteria mitigation providing the results of the applicant’s
proposed “re-rating” of approximately 15 miles of the Morro
Bay-Templeton 230 kV line. This analysis shall provide the
results, including study conditions, of PG&E’s engineering
assessment of the feasibility of re-rating the subject line and
the results of the PG&E summer 2002 tests of the line in the
applicable setting.

Verification 1): At least 60 days prior to the start of construction of transmission

facilities, the project owner shall submit to the CBO for approval:

a)

Design drawings, specifications, and calculations conforming with
CPUC General Order 95 or NESC, Title 8, Articles 35, 36 and 37 of the
“High Voltage Electric Safety Orders”, NEC, CPUC Rule 21, applicable
interconnection standards and related industry standards, for the
poles/towers, foundations, anchor bolts, conductors, grounding systems
and major switchyard equipment.

For each element of the transmission facilities identified above, the
submittal package to the CBO shall contain the design criteria, a
discussion of the calculation method(s), a sample calculation based on
“worst case conditions,”'® and a statement signed and sealed by the
registered engineer in responsible charge, or other acceptable

'¥ Worst case conditions for the foundations would include for instance, a dead-end or angle pole.
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alternative verification, that the transmission element(s) will conform
with CPUC General Order 95 or NESC, Title 8, California Code of
Regulations, Articles 35, 36 and 37 of the “High Voltage Electric Safety
Orders”, NEC, CPUC Rule 21, applicable interconnection standards,
and related industry standards.

b) Electrical one-line diagrams signed and sealed by the registered
professional electrical engineer in responsible charge, a route map, and
an engineering description of equipment and the configurations covered
by requirements TSE-5 a) through f) above.

Verification 2): At least 60 days prior to the start of construction of transmission
facilities including the power plant switchyard, the project owner shall submit to
the CPM for approval:

a) The above items for approval, TSE-5 g) i, ii, iii, and iv.

TSE-6 The project owner shall inform the CPM and CBO of any impending
changes that may not conform to the requirements of TSE-5 a) through f), and
have not received CPM and CBO approval, and request approval to implement
such changes. Construction involving changed equipment or substation
configurations shall not begin without prior written approval of the changes by the
CBO and the CPM. In addition, should reconductoring of the Morro Bay-
Templeton circuit be required the project owner shall notify the CPM of that
determination within 15 days. Verification: At least 60 days prior to the
construction of transmission facilities, the project owner shall inform the CBO and
the CPM of any impending changes which may not conform to requirements of
TSE-5 and request approval to implement such changes.

TSE-7 The applicant shall provide the following Notice to the California
Independent System Operator (Cal-ISO) prior to synchronizing the facility with
the California Transmission System:

1. At least one (1) week prior to synchronizing the facility with the grid for
testing, provide the Cal-ISO a letter stating the proposed date of
synchronization; and

2. At least one (1) business day prior to synchronizing the facility with the
grid for testing, provide telephone notification to the ISO Outage
Coordination Department, Monday through Friday, between the hours of
0700 to 1530 at (916) 351-2300.

Verification: The applicant shall provide copies of the Cal-ISO letter to the CPM

when it is sent to the Cal-ISO one (1) week prior to initial synchronization with the
grid. A report of conversation with the Cal-ISO shall be provided electronically to
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the CPM one (1) day before synchronizing the facility with the California
transmission system for the first time.

TSE-8 The project owner shall be responsible for the inspection of the
transmission facilities during and after project construction, and any subsequent
CPM and CBO approved changes thereto, to ensure conformance with CPUC
GO-95 or NESC, Title 8, CCR, Articles 35, 36 and 37 of the “High Voltage
Electric Safety Orders”, applicable interconnection standards, NEC and related
industry standards. In case of non-conformance, the project owner shall inform
the CPM and CBO, in writing, within 10 days of discovering such no
non-conformance and describe the corrective actions to be taken.

Verification: Within 60 days after first synchronization of the project, the project
owner shall transmit to the CPM and CBO:

a) “As built” engineering description(s) and one-line drawings of the electrical
portion of the facilities signed and sealed by the registered electrical engineer
in responsible charge. A statement attesting to conformance with CPUC GO-
95 or NESC, Title 8, California Code of Regulations, Articles 35, 36 and 37 of
the “High Voltage Electric Safety Orders”, CPUC GO-21, and applicable
interconnection standards, NEC, related industry standards, and these
conditions shall be provided concurrently.

b) An “as built” engineering description of the mechanical, structural, and civil
portion of the transmission facilities signed and sealed by the registered
engineer in responsible charge or acceptable alternative verification. “As
built” drawings of the mechanical, structural, and civil portion of the
transmission facilities shall be maintained at the power plant and made
available, if requested, for CPM audit as set forth in the “Compliance
Monitoring Plan”.

c) A summary of inspections of the completed transmission facilities, and

identification of any nonconforming work and corrective actions taken, signed
and sealed by the registered engineer in charge.
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E. TRANSMISSION LINE SAFETY AND NUISANCE

The Project’s transmission line must be constructed and operated in a manner
that protects environmental quality, assures public health and safety, and
complies with applicable law. This analysis reviews the potential impacts of the
Project’'s transmission line on aviation safety, radio-frequency interference,
audible noise, fire hazards, nuisance shocks, hazardous shocks, and electric and

magnetic field exposure.

SUMMARY AND DISCUSSION OF THE EVIDENCE

1. Description of Transmission Line

Energy from the Morro Bay Power Plant Project will be delivered to the PG&E
230-kV transmission grid through the same PG&E-owned Morro Bay Switchyard
and 230-kV lines currently used for the existing Morro Bay Power Plant. The line
is proposed for use at the existing voltage and without structural modifications.
The only change to the system will be the increased electricity flow from the
additional generation from the proposed modernization. Since magnetic fields
are produced during current flow, this added energy will increase the intensity of
magnetic fields in the existing system.

Power from the modernized plant will be transmitted through five existing PG&E
system 115-Kv and 230-Kv transmission lines. These lines pass near residential
areas and also extend through farmland and open space. The lines are typically
supported by 100 to 150 foot high towers. The lengths of the lines from the
PG&E Morro Bay Switchyard to the regional substations range from
approximately 14 miles to 80 miles in length. (Ex. 115, pp. 3.7-6, 3.7-7.)
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2. Potential Impacts

The possibility of health effects from exposure to electric and magnetic fields
(EMF) has increased public fears about living near high-voltage lines. (Ex. 115,
p. 3.7-4.) The available data evaluated by the California Public Utilities
Commission (CPUC) and other regulatory agencies do not definitively establish
that EMF poses a significant health risk nor prove the absence of health hazards.
(Ibid.) In light of the present uncertainty regarding EMF exposure, the CPUC has
implemented policies to ensure that transmission lines are designed to minimize
EMF without impacting transmission efficiency. (Ex. 115, p. 3.7-5.)%° Under
CPUC policy, the regulated utilities have adopted EMF-reducing design criteria to
limit EMF levels for new and upgraded transmission facilities to levels no greater
than those of existing transmission lines.?* (Ibid.) Condition TLSN-1 permits
Staff to verify implementation of the necessary EMF-reduction measures. (Ex.
115, p. 3.7-5.)

The existing Morro Bay Power Plant’s related transmission system, which will
also be used after the modernization, was designed by PG&E according to
PG&E guidelines bearing on aviation, safety, fire hazards, and hazardous
shocks. Staff therefore considers these lines safe with regard to these potential
impacts. (Ex. 115, p. 3.7-7.)

Staff testified that the potential for electric field-related audible noise, nuisance
shocks and interference with radio frequency communication depends on electric
field strengths, which in turn depend on line voltage. No significant change in
voltage of the existing lines will result from the modernization project, and the
existing lines were designed and are presently maintained by PG&E according to

20 Although several states regulate EMF levels for new transmission lines, California has not
specified a maximum EMF limit.

% The CPUC has determined that only no-cost or low-cost EMF-reducing measures for new or

upgraded transmission facilities are presently justified in any effort to reduce EMF fields beyond
existing levels. (CPUC Decision No. 93-11-013.)
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PG&E requirements bearing on these electric fields. Staff therefore considered
the proposed use of these lines for the Morro Bay Modernization Project as
appropriate with regard to perceivable electric field effects. (Ex. 115, p. 3.7-8.)

Applicant calculated the maximum EMF strengths possible along the routes of
the lines that will be affected by the increased power generation. (Ex. 4, p. 6.18-
10.)%? The calculations compared existing and post-modification field strengths
and revealed that Project modernization will not significantly increase the
intensity of the electric or magnetic fields along these routes. The maximum
calculated values for the post-modification period are within the range associated
with similar PG&E lines of similar voltage and current-carrying capacity, and are
within the average range established for transmission line right-of-way in states
that regulate EMF exposure. (Ex. 115, p. 3.7-8.)

Regarding potential cumulative impacts, Staff found that Applicant’s calculations
of EMF strengths reflected the interactive impacts of all lines along the route of
the proposed delivery system. (lbid.) Since no separate transmission system is
proposed in connection with the Morro Bay Modernization Project, Staff
concluded the calculated field values reflected all system exposures of a

cumulative nature. (Ibid.)

3. Intervenors

Intervenor CAPE contends recirculation of a Supplemental Staff Assessment is
required because the Final Staff Assessment fails to take into account new
information on the increased risk of terrorism. (Opening brief, pp 36-41.)
However, CAPE failed to provide expert testimony or persuasive evidentiary
support for its contention that the proposed Project will be subject to increased

risk from terrorist attacks. CAPE’s contention is therefore rejected.

2 Although the electric fields from existing lines would be unchanged after the proposed

modernization, ground-level intensities could change at specific locations from the interactive
effects of these project related fields and fields from nearby lines. (Ex. 115, p. 3.7-8.)
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CAPE also argues Staff failed to adequately address the issue of fire hazards
from downed lines, and that Staff's conclusions with respect to transmission line
safety are inadequate under CEQA. (Opening brief, pp 41-43.) These
contentions are similarly unpersuasive. As noted by Staff, transmission lines
must be maintained in compliance with CPUC General Order 95 and Title 14
section 1250 of the California Code of Regulations, which specify utility related
measures designed to prevent fires. (Ex. 115, p. 3.7-4.) PG&E currently owns
and maintains the transmission lines that will provide power to the modernization
Project, and is therefore subject to these requirements. CAPE speculates that
PG&E may not fulfill its legal obligations because it has filed bankruptcy, and
therefore assumes Staff's conclusions are inadequate without further
investigation. Such speculation cannot refute the evidence provided by Staff's
experts that the current requirements that are in place are adequate to ensure

transmission line safety.

FINDINGS AND CONCLUSIONS

Based on the uncontroverted evidence of record, the Commission makes the

following findings and conclusions:

1. Energy from the Morro Bay Power Plant Project will be delivered to the
Pacific Gas & Electric (PG&E) 230-kV transmission grid through the same
PG&E owned Morro Bay Switchyard and 230-kV lines currently used for
the existing Morro Bay Power Plant. The line is proposed for use at the
existing voltage and without structural modifications.

2. Neither the California Public Utilities Commission nor any other regulatory
agency in California has established limits on public exposure to electric
and magnetic fields from power lines.

3. The Project’s transmission line will be designed in accordance with the
electric and magnetic field reducing guidelines applicable to PG&E'’s
transmission service area and will not create significant adverse health
impacts.

4. The estimated electric and magnetic field (EMF) exposures from the
transmission line are consistent with field levels associated with similar
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lines in the PG&E service area, and are also consistent with field levels
established by states with regulatory limits for such fields.

5. The Project transmission line will not create unacceptable interference
with aviation safety or radio frequency; nor will it create a significant shock
hazard to humans.

6. Project transmission is not likely to create fire hazards, and audible noise
from the Project will be within acceptable limits.

7. The Conditions of Certification reasonably ensure that the transmission
line will not have significant adverse environmental impacts on public
health and safety nor cause impacts in the areas of aviation safety,
radio/tv communication interference, audible noise, fire hazards, nuisance
or hazardous shocks, or electric and magnetic field exposure.

The Commission, therefore, concludes that with implementation of the Condition
of Certification, the Project will conform with all applicable laws, ordinances,

regulations, and standards relating to transmission line safety and nuisance as
identified in the pertinent portions of APPENDIX A of this Decision.

CONDITION OF CERTIFICATION

TLSN-1 The project owner shall engage a qualified consultant to measure the
strengths of the line electric and magnetic fields at the points along the routes for
which the applicant provided estimates. The pre-construction measurements
may be made at any time before operations, but the post-modernization
measurements shall be made no later that 60 days after the start of operations. .

Verification: The project owner shall file copies of the pre-and post-energization

measurements with the CEC Compliance Manager 60 days after the post-
modernization measurements are completed.
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IV. PUBLIC HEALTH AND SAFETY

Operation of the modernized Morro Bay Power Plant will create combustion
products and use certain hazardous materials that could expose the general
public and workers at the facility to potential health effects. The following
sections summarize the regulatory programs, standards, protocols, and analyses

that address these issues.?

A. AIRQUALITY and PUBLIC HEALTH*

This section addresses the potential air quality impacts resulting from emissions
of criteria and noncriteria air pollutants created by the construction and operation
of the proposed Morro Bay Power Plant Project and by the demolition of the
existing facility. It also examines the effects such emissions may have upon

public health.

Criteria air pollutants are those for which a state or federal standard have been
established. They include nitrogen dioxide (NO-), sulfur dioxide (SO-), carbon
monoxide (CO), ozone (O3) and its precursors, nitrogen oxides (NOy) and volatile
organic compounds (VOC), and particulate matter less than 10 and 2.5 microns
in diameter (PMjp and PM5) and their precursors (NOy, VOC, and SOy.)

Noncriteria pollutants are those for which no air quality standards have been
established. In the absence of standards, a process known as health risk
assessment (HRA) is used to ensure that exposure to these pollutants will not result

in an unacceptable public risk. The risk assessment procedure involves a number

% This Decision also addresses potential public health concerns in other sections. The accidental
release of hazardous materials is discussed in Hazardous Materials Management and Worker
Safety and Fire Protection. Electromagnetic fields are discussed in the section on
Transmission Line Safety and Nuisance. Hazardous and non-hazardous wastes are described
in Waste Management.

24 While the topics of Air Quality and Public Health were addressed in separate sections of the

Staff FSA and in Applicant’s fled testimony, other parties filed combined testimony on both
topics. At the evidentiary hearings all parties chose to present their withesses on both topics as a
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of steps to identify which substances are hazardous, which are likely to be emitted
from the proposed plant, and an estimate of these substances to determine the
public’'s exposure level. The exposure levels are then compared to health-based

standards.

During its review process the Commission examined:

Whether the Project is likely to conform with applicable federal, state, and
San Luis Obispo County Air Pollution Control District (Air District or
SLOAPCD) air quality laws, regulations and standards.

Whether the Project is likely to cause significant air quality impacts, including
new violations of ambient air quality standards or contributions to existing
violations of those standards, and

Whether the mitigation proposed for the Project is adequate to reduce
potential impacts to an insignificant level.

Whether the Project is likely to have a significant impact on public health.

SUMMARY OF THE EVIDENCE

Both the United States Environmental Protection Agency (USEPA) and the
California Air Resources board (CARB) have established allowable maximum
ambient concentrations for the criteria pollutants listed above. The California
standards are typically more stringent than the federal standards. Federal and

state ambient air quality standards are shown in AIR QUALITY Table 1.

combined panel. Because the two subjects are so interrelated, and to facilitate our discussion,
we address both subjects together.
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AIR QUALITY Table 1
Federal and State Ambient Air Quality Standards

Pollutant Averaging Time Federal Standard California Standard
Ozone (03) 1 Hour 0.12 ppm (235 my/m°) 0.09 ppm (180 ng/m®)
3 3
Carbon Monoxide 8 Hour 9 ppm (10 mg/m°) 9 ppm (10 mg/m°)
(CO) 1 Hour 35 ppm (40 mg/m®) 20 ppm (23 mg/m°®)
Annual 0.053 ppm
3
Nitrogen Dioxide (NOy) Average (100 mg/m’)
1 Hour 0.25 ppm (470 ng/m°)

Annual Average

80 ng/m® (0.03 ppm)

24 Hour 365 ng/m’ (0.14 ppm) 0.04 ppm (105 my/m°)
Sulfur Dioxide (SO5) 3 Hour 1300 ng/m°®
(0.5 ppm)
1 Hour 0.25 ppm (655 my/m®)
Annual 30 ng/m°®
Geometric Mean
Particulate Matter* 24 Hour 150 ng/m® 50 ng/m®
(PMio) Annual 50 mg/m° 20 ng/m®
Arithmetic Mean
Annual 15ng/m° 12 ng/m®
Particulate Matter* Arithmetic Mean 3-year average
(PMzs) 24 Hour 65mgy/m°®
3-year average of 98"
percentile
3
Sulfates (SO.) 24 Hour 25 ng/m
Lead 30 Day Average 1.5 my/m®
Calendar Quarter 1.5 my/m°

Hydrogen Sulfide 1 Hour 0.03 ppm (42ng/m°)
(H2S)
Vinyl Chloride 24 Hour 0.010 ppm (26 ng/m®)

(chloroethene)

Visibility Reducing
Particulates

1 Observation

In sufficient amount to produce
an extinction ccefficient of 0.23
per kilometer due to particles
when the relative humidity is
less than 70 percent.

Source: Exhibit 115, p. 3.1-6

The annual arithmetic mean for the California standard for PM;o and for PM, s_were revised

effective July 5, 2003.
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1. Existing Ambient Air Quality

During the winter, winds from the east are more frequent, resulting from land
temperatures being cooler than ocean temperatures. Annual wind roses can be
found in the Application for Certification. (Ex. 4, pp 6.2-87 through 103.)

Temperatures at the site are moderated by the proximity of the ocean. In the
summer, daily temperature ranges between the low 50s to mid 70s degrees
Fahrenheit. In the winter, the average low temperature is about 42 and the
average high is 60 degrees Fahrenheit. (Ex. 115, p. 3.1-4.)

Along with the winds, another climatic factor is atmospheric stability and mixing
height. Atmospheric stability is an indicator d the air turbulence and mixing.
During the daylight hours of the summer when the earth is heated and air rises,
there is more turbulence, more mixing and thus less stability. During these
conditions, there is more air pollutant dispersion and, therefore, usually fewer air
guality impacts from a single air pollution source. During the winter months
between storms, very stable atmospheric conditions can occur, resulting in very
little mixing. Under these conditions, little air pollutant dispersion occurs, and
consequently higher air quality impacts can result from stationary and mobile
source emissions. Mixing heights are generally lower during the winter, along

with lower mean wind speeds and less vertical mixing. (Ibid.)

As indicated in AIR QUALITY Table 1, the averaging times for the various air
quality standards (the duration over which they are measured) range from one
hour to an annual average. The standards are read as a concentration, in parts
per million (ppm), or as a weighted mass of material per volume of air, in

milligrams or micrograms of pollutant in a cubic meter of air (mg/m® and ng/m?®).
In general, an area is designated as attainment for a specific pollutant if the
measured concentrations of that air contaminant do not exceed the standard.

Likewise, an area is designated as nonattainment for an air contaminant if that
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standard is violated. Where not enough ambient data are available to support a
designation as either attainment or nonattainment, the area can be designated
as unclassified. Unclassified areas are normally treated the same as attainment
areas for regulatory purposes. An area can be attainment for one air
contaminant while non-attainment for another, or attainment for the federal
standard and non-attainment for the state standard for the same contaminant.
The entire area within the boundaries of an air district is usually evaluated to

determine the attainment status. (Ibid.)

The Air District collects ambient air quality data at monitoring sites throughout the
air basin. The data is used to determine attainment status and define air quality
trends. Ambient air quality data for all criteria pollutants (except particulate
sulfates) are monitored by the Air District.?® The Air District monitors ozone and
PMjio in Morro Bay. Other pollutants are monitored in San Luis Obispo and in
Grover City. (Ex. 134, p. 121.) This area is designated attainment for the state’s
CO, NOy, SO, and SO, standards, and attainment for all federal air quality
standards. The area is also designated attainment for the federal ozone and
PMjo standards and nonattainment for ozone and PM, state standards. (Ex.
115 p. 31-5.)

The air quality setting presented in the AFC is based on air monitoring data for
the tenyear period from 1990 through 1999. (Ex. 4 pp. 6.2-15 to 6.2-22.)
Ambient air quality data from the most recent three-year period for which data
was available (1997-1999) were used to determine the existing ambient air
quality for purposes of evaluating whether the Project would cause or contribue
to violations of state or federal ambient air quality standards. (Ex. 4, p. 6.2-59;
Ex. 134, p. 130.)

% Due to extremely low levels of particulate sulfate in the region, this pollutant has not been
monitored by the Air District since 1988.
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Criteria pollutants for which federal and state standards exist include: Oz, CO,
NO,, SO, PMjg, and PMy5. Ozone is formed as a result of complex reactions
between VOCs and NOy in the presence of sunlight. Naturally, this occurs most
often during summer months. Ozone levels in Morro Bay have been relatively
constant over the last ten-years, staying within federal and state standards on all
but three days. (Ex. 134, p. 121.)

CO occurs with inefficient combustion such as from motor vehicles and other
mobile sources. Wood burning stoves and fire places can be measureable
contributors as well. Peak CO levels usually occur during winter months.
However, there have been no CO violations of state or federal standards

measured in the Project area for more than 10 years. (lbid.)

NO; is formed primarily from reactions between nitric oxides and oxygen or
ozone. Nitric oxide is formed during high-temperuature combustion. While less
harmful than nitrogen dioxide, nitric oxide can convert to nitrogen dioxide in the
atmoshere within hours or minutes, if conditions allow. There have been no
violations of state or federal nitrogen dioxide standards measured in the Project

area during the last ten-years. (Ibid.)

SO; is produced when any sulfur-containing fuel is burned and is emitted by
chemical plants that refine sulfur compounds. Natural gas contains negligible
amounts of sulfur. SO, levels in he area have been below federal and state

standards for more than ten-years. (lbid.)
Particulate sulfates occur with additional oxidation of SO, in the atmoshere.
Sulfate levels have been well below state standards for more than ten-years and

there are no federal standards for sulfates. (Ibid.)

PMjo has various sources, including wind-blown fugitive dust; particles from

combustion sources; organic, sulfate, and nitrate aerosols formed from gaseous
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pollutants, as well as natural aerosols such as salts from sea spray. PMg levels
have been measured in the Project area for more than ten-years. Four violations
of state standards have occured during that period, but only one within the last
seven years. According to the District, the violation was due to a fire in the area.
(Ibid; Ex. 115, p. 3.1-8.) The witness for the Air District testified that when Morro
Bay has elevated PM;j levels, the same high levels are seen in the rest of the Air
District. He added that the historical trend of PM levels in Morro Bay is
downward. (2/6/02 RT 60-61.)

PM,s is caused by the same sources as PMjo, but with different relative
contributions. The location nearest Morro Bay where PM, 5 test data is available
is Taft, in Kern County. However, air quality in Taft is heavily influenced by
pollutant transport from northern San Joaquin Valley and from local oil production
and power plants in the Taft area. Yet, no violations of federal PM, s have been
recorded in Taft since 1994.2° Based on historical data, PM,s levels in Morro
Bay will likely be lower. In fact, the witness from the Air District testified that
Morro Bay exhibits the cleanest air quality of any of the monitoring stations in the
Air District. (2/6/02 RT 60-61.) District Permit Engineer, Gary Willey testified that
if more restrictive proposed standards for PM; 5 are put into effect, the San Luis
Obispo County area is still expected to be attainment for the PM, 5 standard. (Ex.
115, p. 3.1-7; 2/6/02 RT 59.)

2. Best Available Control Technology

Applicant’s witness testified that in performing its analysis, it had to ensure that
the Project would be safe at both the local and the regional level.  The first step,
according to Duke’s witness, was to apply the best available control technology
(BACT). Applicant proposed to do this by designing the Project to burn natural
gas and to use advanced combustors to minimize pollution formation. The

Project will apply selective catalytic reduction (SCR) and oxidation catalytic

% The recently-adopted state standard for PM; 5 is lower than the federal standard.
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systems to control emissions. The Duke witness stated that this combination of

technologies represents BACT for the Project and is acceptable as such to both

the Air District and the CEC staff. (2/5/02 RT 158; Ex. 115, p. 3.1-24.)

24-hour PM;p Ambient Air Quality (ng/m3)

AIR QUALITY Table 2
South Central Coast

Monitoring Standard 1993 1994 1995 1996 1997 1998 1999 2000
Station
Morro Bay | Wighest 24-hour 64 48 40 42 57 33 39 47

measurements

# of days above 2 0 0 0 1 0 0 0
San Luis Highest 24-hour 57 | 37 | 51 39 55 32 42 44
Obispo measurements

# of days above 1 0 1 0 2 0 0 0
Atascadero | ighast 24-hour 78 | 44 | 52 39 55 47 43 67
—Lewis Ave | measurements

# of days above 5 0 3 0 1 0 0 2
- PMio measurements only occur every 6 days, so the actual number of days that violate the standard can be 6 times greater than the

number shown here.
- CAAQS is 50 (mg/m3)

Sources: CARB & SLOAPCD, Exhibit 115, p. 3.1-8.

3. Modeling

Applicant used the SCREEN model to select the worst-case turbine configuration
that would produce the highest emission impacts. The SCREEN model, which is
approved by USEPA, is designed to provide conservative estimates of emission
impacts and, according to Duke’s witness, it is deliberately intended to overstate
Project impacts. (2/6/02 RT 159.) Based on the results of the SCREEN model,
the Applicant modeled the Project’s four gas turbines and HRSGs configuration,
using the USEPA-approved Industrial Source Complex (ISC) model for more
refined modeling analysis. Applicant also has used the ISC model to estimate

the impact from the construction and demolition activities. (Ex. 115, p. 3.1-12.)

According to Applicant’'s witness, Duke’s analysis assumed worst-case operating

conditions, added to worst-case emission rates, combined with worst-case
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weather conditions. The Duke witness stressed his confidence that modeled
Project impacts substantially overstate what actual impacts will be from the
Project. (2/6/02 RT 160.)

The modeling expert for the Staff agreed that the model contains multiple levels
of conservatism and that the modeled emissions for the Project “are much
higher” than what actual operating averages would be. (2/6/02 RT 65-6:4.) The
Air District’s modeling witness reviewed the various conservatisms as well as the
various worst-case assumptions which went into his independent modeling of
Project impacts. (2/6/02 63-71.) He acknowledged validation studies which
compared the results of using the ISC-ST model against actual measured
conditions. The vast majority of such studies show that the model may over
predict impacts by a factor of 8, but by at least a factor of 2.2’ (2/6/02 RT 5, 70-
71.) He concluded that the modeling is so conservative that it does not reflect
the likely impact of the Project on the Morro Bay community. (2/6/02 RT 71-72.)
Furthermore, even with all the conservative assumptions contained in the
modeling, both the Duke witness and the Air District's engineer testified that the
increased levels in modeled PMjo emissions at the proposed plant compared to
measured PMjg levels at the existing plant could not be picked up by the most
sensitive air quality monitor.?® (2/5/02 RT 221; 3/12/02 RT 50.)

No other party offered evidence based on independent modeling of Project
impacts. However, CAPE applied its own methodology to the modeling data and
concluded that the modeled worst-case impacts should be assumed to occur on
every day of the year at every location in the City of Morro Bay. (Ex. 139,

*'"The District witness acknowledged some results reveal under prediction, but added, “by far the
vast majority of results show that the model does over predict, sometimes by very high factors.”
(2/6/02 RT 71: 5-7.)

B n response to a hypothetical question from CAPE’s attorney, Duke’s air quality witness said if
all Morro Bay particulates from sea salt, cars, and homes were eliminated, then a sensitive
monitor could measure worst-case plant emissions under worst-case weather conditions. (2/6/02
RT 221-222.) However, as CAPE points out in its comments on the PMPD, the inability of current
measurement technology to monitor the difference between the existing and the proposed plant
emissions, does not establish that such an increase is immaterial.
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Declaration of Hartman.) Thus, CAPE determined the modeled location for the
second highest PMjo concentration in the City of Morro Bay and applied the
concentration level at that single location to all points in the City at all times.
Duke and the Staff disputed CAPE’s approach.?® (2/5/02 RT 194.)

4. Determination of Compliance

In lieu of issuing a construction permit b the Applicant for the Project, the Air
District involved in any case before the Commission prepares and presents to the
Commission a Preliminary Determination of Compliance (PDOC) and later a
Final Determination of Compliance (FDOC). The FDOC evaluates whether and
under what conditions the proposed Project will comply with the Air District's
applicable rules and regulations. Commission staff coordinates its own air quality
analysis with that of the Air District staff, reviews and comments on the PDOC to
identify any issues of concern, and incorporates the FDOC into the

recommended Conditions of Certification in Staff's Final Staff Assessment.

At the evidentiary hearings, the Air District's representative, Gary Willey,
presented the FDOC and explained the analysis he conducted on behalf of the
Air District. (Ex. 115, pp. 3.1-53, et. seq.) The witness reviewed the process he
carried out in reviewing the Project, its air pollution control technologies, its
emission levels, and the adequacy of the offsets proposed by Duke. Following
these steps, the Air District issued a PDOC and made it available for comment.
Comments were provided by the USEPA, the Commission staff, Applicant and
members of the public. After considering the comments, the Air District issued
the FDOC.*° (2/6/02 RT 57-58.)

29 Applicant prepared ambient air quality monitoring analysis in accordance with a protocol which
was reviewed and approved by both the San Luis Obispo APCD and the CEC Staff. (Ex. 134, p.
128.)

30 Among the comments received and considered by the Air District on its Preliminary DOC was
the 75-page set of comments submitted by CAPE representatives, Bonita Churney and Pamela
Soderbeck, on June 13, 2001. (Ex. 115, FDOC, App. C.) The Air District’'s response to CAPE’s
comments are contained in Appendix B of the FDOC.
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In the FDOC the Air District found that proposed offsets meet all legal
requirements and that the plant will not contribute to violations of any air quality
standards. The Air District found that the Project will meet all local, state, and

federal regulations related to air quality. (Ibid.)

5. Construction Impacts

The Applicant estimated the impacts of construction-related emissions using the
ISC model and based on the potential highest emission rates. These were
compared with state and federal air quality standards. The annual impacts are
based on the annual average for all modeled pollutants. AIR QUALITY Table 3
provides a summary of the revised modeling analysis of the maximum estimated
impacts. The modeling results indicate that the construction-related emissions
under the Applicant’'s worst-case conditions would not cause any new violations
of most state or federal standards. However, modeling shows an impact of the
daily and annual PMjo emissions during construction which will violate the
standards. (Ex. 115, p. 3.1-12.) The modeled construction violations for PMig
are a contribution to the existing violation of the state 24-hour average PMig
standard and a predicted violation of the state annual average PM;o standard.
Based on modeling, the area of violation is close to the Project site, most likely
within the existing PG&E transmission switchyard. However, no new violations of
the state PMjo standard are predicted at residential locations in Morro Bay. (Ex.
134, p. 123; Ex. 115, p. 3.1-13.)

In its testimony analyzing air quality construction impacts, Staff emphasizes that
the modeled violations are temporary impacts that would only occur during the
construction phase of the Project. Staff reports that the najority of the PMip
impacts (over 90 percent) from construction activities are from fugitive dust and
10 percent are from construction equipment exhaust. According to the Staff
witness, the modeling analysis also shows the maximum modeled PM;o impacts
located in residential areas are much lower than the maximum Project impact
(see AIR QUALITY Table 3 — residential receptors). While Table 3 shows the
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maximum impact in residential areas exceeds the state 24-hour standard, this
violation occurs only when the maximum existing background concentration is
included. The state annual PM;o standard is not exceeded in residential areas
even when background levels are included. Staff recommended steps to
mitigate particulate emissions during construction (Conditions of Certification AQ-
C1 and AQ-C2) and both the Staff and the Air District recommended short-term
monitoring of NO; and PMio during construction (Condition AQ-C3). (Ex. 115, p.
3.1-13)

While Duke filed testimony opposing Condition AQ-C3 noted above, at the
evidentiary hearing Applicant proposed a modified version of the monitoring
Condition. Specifically, Applicant recommended meeting the proposed
monitoring requirement by using a mobile monitor that would then become one of
the permanent monitors required by Condition of Certification AQ-7 (2/6/02 RT
88.) The Air District representative and the Staff concurred with Applicant’s

recommended change. (Ibid.; Staff Op. Br. on Group. Il Topics, p. 2.)

AIR QUALITY Table 3
Maximum Estimated Construction-Related Incremental Impacts

Facility Maximum State Federal Percent
Maximum | Background Maximum Limiting Limiting of
Averaging Impact Total Impacts Standard Standard | Standard
Pollutant Time (mg/m®) (mg/m®) (mg/m®) (mg/m®) (mg/m®) (%)
NO, 1-hour 156.4 122 278 470 59.1
Annual 12.2 25 37.2 - 100 37.2
CO 1-hour 1211.1 6988 8199 23000 40000 36
8-hour 421.1 3444 3865 10000 10000 39
PMio 24-hour 28.6 57 85.6 50 150 171
Residential | Apnual 2.2 20.6 22.8 30 - 76
receptors
PMio 24-hour 128.3 57 185 50 150 370
Al Annual 42 20.6 63 30 - 210
receptors
SO, 1-hour 32.1 104 136 650 - 21
24-hour 14.3 13 27.3 109 365 25
Annual 0.6 0 0.6 - 80 0.0
Source: AFC Appendix 6.2-5; Duke Energy, Data Responses, March 9 and August 17, 2001.

Source: Exhibit 115, p. 3.1-13.
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6. Operational Impacts

In analyzing Project impacts during operation, Applicant calculated emissions
based on the maximum capacity of the plant equipment in order to represent a
worst-case. Duke’s witness testified that actual emissions during plant operation
are expected to be much lower than the levels shown in the FDOC. (Ex. 134, p.
123.) In addition, Duke applied the conservative EPA-approved model which is
deliberately intended to overstate impacts. Worst-case operating conditions
were applied and a wide range of weather conditions were assumed to
guarantee that Project impacts were acceptable under all worst-case conditions,
even if the combination of such conditions could not actually occur. (2/5/02 RT
159.) The Duke witness testified that he was “extremely confident” that the
resulting estimates of Project impacts substantially overstate what the actual
impacts from the Project will be. (2/5/02 RT 160.) He reviewed the Project’s
offsets to address all local and regional impacts and concluded that the Project
will comply with the Air District’s regulations and all other relevant LORS. In
addition, he testified that the Project would not result in any unsafe air quality
levels under any operating conditions. He agreed with the similar finding of the
Commission staff and the Air District in this regard. (2/5/02 RT 160-163.)

Staff assessed the impact of facility operation using EPA-approved air quality
dispersion models and guidelines without considering the air quality offsets that
will be provided. The impact analyses were used to determine the worst-case
ground level impacts of the facility. In addition, the one-hour start-up emissions
were modeled to establish the highest impact from the Project during strart-up.
The results show that the facility, by itself, does not violate the State or Federal

ambient air quality standards for any pollutant. (Ex. 115, p. 3.1-15.)

However, the PMj;o impact from the facility, when added to the existing
background levels, which are already above the State Standard, will further
violate the 24-hour State Standard. Staff points out that the background level

that was used in analyzing all Project impacts is very conservative because it is
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the highest single concentration level in the last seven years. Staff used that
conservative approach to show the level of violation if the historical worst recent
violation is ever repeated during the life of the proposed Project. In addition, the
analysis assumed background levels which include the existing Morro Bay Power
Plant emissions. This is a further conservatism since, of course, the existing
plant will cease operations at the time the proposed Project begins operating.
(Ex. 115, p. 3.1-15))

Based on the conservative analysis, Staff considers the Project’'s potential PMig
impact to be significant if left unmitigated and therefore required Applicant to
provide emission offsets. As a result of the offsets required in the FDOC and
Conditions of Certification, Staff believes that the PM;o impact will be less than

significant. (Ibid.)

Applicant, Staff and the Air District testimony all found the Project acceptable
with the FDOC requirements and Conditions of Certification included. However,
Intervenor CAPE filed testimony challenging the quantification of Project
emissions of PMjo and the sufficiency of mitigation offsets for PMjo impacts.
CAPE’s testimony was presented by Ms. Pamela Soderbeck, who gained her
knowledge regarding PMip and PM,s particulates by reading, or reviewing, a
great many scientific articles on the topic.3> CAPE claims that that the Project’s
estimated PM;p emission levels, based on Applicant’s estimates and included in
the Air District's FDOC, are grossly understated. (Ex. 139, p. 9.) CAPE argues
that Applicant has estimated PM;o emissions using only the front half (filterable)
portion of the emissions while omitting the back half (condensable) portions of
PMjo emissions. (Ibid.) The CAPE witness also alleged a lack of evidence of any
vendor guarantee or specification which supports Applicant’'s estimated emission

rates of 11 Ibs./hr in base load operation or of 13.3 Ibs./hr with duct firing.

31 Ms. Soderbeck’s education is in history (San Diego State University BA ‘75) and law (Harvard
Law School JD ‘78). She stated that she has reviewed 700 articles, about 400 of them “in pretty
good detail”. (Ex. 139, p. 1; 3/12/02 RT 84.) She has no advanced degrees in air quality or
public health. (Id. RT 162.)
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Rather, CAPE argues that the weight of evidence supports a finding that actual
PMjio emission rates will be 22 Ibs./hr without duct firing and 26.6 Ibs./hr with duct
firing. (CAPE Op. Br. Group Ill, p. 9.)

The CAPE witness cites her impression of PMjg emission rates at numerous
other power plant facilities which do not match or support Duke’s claim for such
low rates. (Ex. 139, p. 9.) Based on these emission rates, CAPE argues that the
Project will be unlikely to meet the limitations contained in the FDOC and should
not be licensed without providing additional PM;p emission reduction credits
(ERCs). CAPE also advocates that accurate monitoring to determine actual
PMio emissions from the Project is not likely to occur unless continuous

monitoring for PMyo emissions is required. (Ex. 139, pp. 14-15.)

CAPE argues that the Applicant’s proposed mitigation for PM;g emissions is
inadequate to mitigate local or regional impacts from the Project. In CAPE’s
view, not only are emission rate estimates too low, as noted above, but of the
ERCs that are provided by Duke, CAPE contends a significant portion is made
up of offsets which are “phantom” or “paper offsets”, and do not actually mitigate
impacts. (Ex. 139, Soderbeck p. 14.) In making this claim, CAPE refers to ERCs
for the Project which result from Duke forgoing its right to burn oil at the existing
facility.3 (3/12/02 RT 96-97.) These ERCs were banked as a result of oil burning
at the MBPP ceasing in 1995 under a ban that expires at the end of 2002. CAPE
argues that Duke could not reinstate oil burning while still meeting NOXx
emissions standards, thus making the ERCs for oil burning “phantom” offsets.
The Intervenor charges that the underestimate of emissions combined with the
inadequate ERCs mean that the Project will cause an increase of local PMjg
concentrations. In its comments on the PMPD, CAPE accuses the document of

ignoring its argument that ERCs issued for the shutdown of the existing plant are

%2 cAPE argues that, since the existing MBPP has not burned oil since 1995, ERCs based on oil
burning are not allowable, and since they comprise 51 percent of the Project's ERCs, leave the
Project short of mitigation by 104 tons per year of particulates. (3/12/02 RT 97.)
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incorrectly based on anomalous years of operation rather than typical operating
years. They base this on the fact that since the baseline for ERC calculation
included a portion of the year 2000, it included a year during California’s “energy
crisis” when the existing plant experienced higher than average use and which
therefore threw off the baseline average. CAPE argues that the Commission’s
CEQA analysis should instead use an average of the years 1998 through 1999 to
calculate the amount of ERC’s required. (CAPE Opening Brief, Group Il Topics,
p. 42.) CAPE argues that this approach leaves the Project far short of ERC'’s.
While CAPE had an opportunity to raise this issue before the Air District during
hearings on the FDOC, they argue that regardless of whatever action the Air
District has taken, the Commission must conduct a separate CEQA analysis. (Id.
pp. 38-41, 42-44.)

Applicant, Staff and the Air District dispute CAPE’s charge. The Air District
witness testified that the Project owner could, in fact, burn oil once the existing
limitation expires in 2002. He also noted that under Air District regulations, the
time to challenge the banking of ERCs is at the time they are banked, rather than
at the time the ERCs are used. (3/12/02 RT 53, 55.)

CAPE goes on to argue that even the slightest increase in local PM;o caused by
the Project will have a significant adverse impact on the public health of the
citizens of Morro Bay, especially children and the elderly. (3/12/03 RT 104.)
CAPE’s testimony includes numerous articles regarding the risks of air-born
particulates to public health. (Ex. 139 pp. 16 et. seq.) In addition to Ms.
Soderbeck’s testimony, CAPE offered that of Mr. John Hartman (Ex. 139,
Hartman.) Mr. Hartman relied on a series of studies which examined the
relationship between increases in PMy and increased mortality.®®* He then

calculated an increased risk of premature mortality for Morro Bay citizens as a

33 y . . . . .
Mr. Hartman’s education and background is in accounting, business management, and

information systems analysis. (Ex.139, John Hartman's Resume.)
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result of Project impacts, which he found to be significant.®* (Ex. 139, Hartman;
2/6/02 RT 113.)

7. Cumulative Impacts

Staff provided the Applicant with a modeling protocol to conduct the cumulative
impact analysis. The major component of the protocol required the Applicant to
include modeling of all known future projects that emit more than five tons per
year of air emissions within six miles of the proposed facility. The modeling
results (impacts) would be added to the ambient background levels to establish
the total impact. However, the Air District conducted a comprehensive review
and determined that there are no planned facilities within a six mile radius of the
Project that are eligible for modeling. Therefore, no cumulative impact is
anticipated as a result of this Project. (Ex. 115, p. 3.1-18; Ex. 134, p. 125.)

CAPE argues in its Reply Brief, that limiting Staff's cumulative impact analysis to
known projects within a six-mile radius of the Project is not adequate. (CAPE’s
Reply Brief Group lll Topics, p. 5-10.) However, CAPE offered no evidence of
cumulative significant impacts beyond the six-mile radius used by Staff.
Furthermore, the Commission typically relies upon a sixmile radius for its

cumulative air quality impact analysis.

8. Mitigation

Applicant proposes that it would implement Best Available Control Measures
(BACM) during construction of the Project. (Ex. 4, Section 6.2.6.6; Appendix 6.2-

5; ex. 115, p.3.1-19.) These measures are listed below:

3 CAPE also submitted the declaration of Sylvia Twersky-Bumgardner, who attached two studies
on particulate impacts to public health: Selected Key studies on Particulate Matter and Health:
1997-2001, American Lung Assoc., and Air Pollution and Children’s Health Cal EPA’s Office of
environmental Health Hazard Assessment and the American Lung Assoc. (Ex. 139, Twersky-
Bumgardner, Exhibits A and B.) However, Ms. Twersky-Bumgardner did not testify at the
evidentiary hearings.
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Frequent watering of unpaved roads and disturbed areas (at least twice a
day).

Limit speed of vehicles on the construction areas to no more than 10
MPH.

Employ tire washing and gravel ramps prior to entering a public roadway
to limit accumulated mud and dirt deposited on the roads.

Treat the entrance roadways to the construction site with soil stabilization
compounds.

Place sandbags adjacent to roadways to prevent run-off to public
roadways.

Install windbreaks at the windward sides of construction areas prior to the
soil being disturbed. The windbreaks shall remain in place until the soil is
stabilized or permanently covered.

Employ dust sweeping vehicles at least twice a day to sweep the public
roadways that are used by construction and worker vehicles.

Sweep newly paved roads at least twice weekly.
Limit on equipment idle times (no more than five minutes).
Employ electric motors for construction equipment when feasible.

Apply covers or dust suppressants to soil storage piles and disturbed
areas that remain inactive over two weeks.

Pre-wet the soil to be excavated during construction.

Employ oxidizing soot filters on all large suitable off-road construction

equipment with an engine rating of at least 100 bhp.
Once the Project enters its operational phase, Applicant proposes to mitigate any
emission increases from the Project using a combination of clean fuel, emission
control devices and emission reduction credits.®®* The Project will use a
combination of dry low NOy combustion design, SCR and hightemperature CO
oxidation catalyst technology for each of the combined-cycle turbine trains to

minimize its NOx and CO emissions. The proposed control devices are designed

% In its Air Quality Management Plan (AQMP), the Ar District includes banked ERCs in its

planning emissions inventories for future years as if they were actual ongoing emissions.
Therefore, the future effects due to emission increases from new sources are already taken into
account in the AQMP, including the use of ERCs as a source of mitigation or offsets. This
calculation assures that a new source will not detract from the Air District's attainment strategy. As
a result Commission staff determined that banked offsets in this case constitute real mitigation of
potential impacts from the Project in the context of the District overall attainment strategy.
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to maintain the turbine/duct burner emissions to 2.0 ppm NOy, 2 ppm CO, and 2
ppm VOC. The ammonia slip emissions (from unreacted ammonia in the SCR)
will be maintained at 5 ppm or less. Natural gas will be the only fuel used, which

will minimize the Project’s PM3p and SOx emissions. (Ex. 115, p. 3.1-20.)

The Applicant, Staff and Air District are all in agreement regarding the proposed
mitigation and Conditions of Certification. During the evidentiary hearings, the
Air District's witness suggested that the mobile monitor that will be used for
monitoring during operation, pursuant to the requirements of AQ-7, could be
used for construction monitoring in satisfaction of Condition AQ-C3. Although
Applicant did not agree that potential construction impacts will be significant,
Duke does agree with the District’'s proposal to use the mobile monitor required
for AQ-7 to satisfy the requirements of Condition AQ-C3. (2/6/02 RT 62-63; 87-
88.)

9. Offset Regimen

Both Air District and Commission rules require that overall air quality does not
deteriorate as a result of the Project. Applicants must propose BACT for their
facility and in addition, use emission reductions to “offset” or mitigate any
emission increases. Air District rules require evaluating the Project by looking at
its maximum future emissions in comparison to existing, or baseline emissions
from the existing plant. The remaining emission increases from the Project are
then mitigated by the surrender of ERCs generated at the site of the existing
plant and by other ERCs purchased from offset holders within the vicinity of the
Project. (Ex. 134, p. 126.) Staff and the Air District determined that the Project’s
air quality mitigation package is in compliance with the Air District's Rule 213
calculation method. (Ex. 115, p. 3.1-21.)
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10. Public Health Effects

Staff testimony states that the purpose of the public health analysis is to assess
the proposed Project's air toxic emissions for compliance with applicable
emission LORS, which differ from those criteria pollutants in the Air Quality
section. (Ex. 115, p. 174.) The primary tool employed in the public health
analysis is the Health Risk Assessment (HRA). The HRA methodology and
results are described in the Application for Certification (Ex. 4, Sections 6.2 and
6.16 and associated appendices) and the District's FDOC. (Ex. 115, Attachment
A, p.9-11)

Applicant described the methodology used to conduct the HRA for the Project as
following the generally accepted practice described in California Air Pollution
Control Officer's Association (CAPCOA) Guidelines (1993). The HRA was
conducted in three steps. First emissions of noncriteria pollutants from proposed
sources were estimated. Second, dispersion modeling was used to compute the
ground-level concentration of each noncriteria pollutant at defined boundary
receptors and also at offsite discrete receptors. Third, carcinogenic unit risk
factors and chronic and acute reference exposure levels (RELS) were used along
with the estimated concentration, to compute carcinogenic risk and chronic and

acute noncarcinogenic health hazard indices. (Ex. 4, p. 6.16-7.)

For the proposed Project, the gas-fired combined-cycle units, equipped with
SCR, will be the primary source of emissions of noncriteria pollutants. Applicant
used emission factors from the State of California for noncriteria pollutants
emitted by gas turbines and combined these with maximum use rates of natural
gas fuel to calculate maximum hourly and annual emission rates. Ammonia slip
from the SCR was included as well as the diesel exhaust emission factor at the
maximum use rate of diesel fuel, all combined to calculate the maximum
emission rates. (Ex. 134, pp. 138-140.)
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During the comment process and through data requests during the siting
process, the various risks and assumptions were challenged, re-tested, and the
results revised. (Ex. 134, p. 140.) In every case they reveal HRA results for the
Project which are below the threshold of significance. The Air District, therefore,
concluded that the Project would comply with Toxic Best Available Control
Technology (TBACT) requirements. (Ibid.)

AIR QUALITY Table 4
Health Risk and Hazard Levels

Risk or Health TBACT Significance
Hazard Index From | Required Level Level
Project

Acute Non-Cancer Health
Hazard Index (1) 0.355 0.1 1.0
Chronic Non-Cancer Health
Hazard Index (1) 0.041 0.1 1.0
Cancer Risk to the
Maximum Exposed 1.51in one million | 1 in one million 10 in one
Individual (1) million
Cancer Risk without Diesel
Engines to the Maximum 0.17 in one million Not applicable Not applicable
Exposed Individual

Note: Includes existing standby engines and motor vehicles gasoline fueling.

Source: Exhibit 115, FDOC, and p. 8, Table 3.

In its FDOC, the Air District reviewed and revised Applicants determinations. (Ex.
115, FDOC, p. 7.) As explained in the FDOC, the Project cannot be permitted if
the total estimated cancer risk exceeds ten in a million. In addition, any project
causing a risk greater than one in one million must install TBACT on equipment
which increases toxic emissions. Table 4 from the FDOC shows that toxic
emissions from the Project do not exceed absolute thresholds of ten in me
million risk for cancer causing compounds. However, TBACT levels are
exceeded. The dominating cancer risk and health hazard pollutants are diesel
exhaust particulate from the diesel standby engines and acrolein from the turbine

exhaust.

138




However, particulate traps are considered TBACT for the diesel engines and
oxidation catalysts are considered TBACT for organic compounds from gas
turbines, like acrolein. The Project will control acrolein emissions by using
oxidation catalysts on its turbines. Condition of Certification AQ-53 allows the
District to require diesel particulate traps on all standby diesels engines relocated

to the new Project. (Id. pp. 8-9.)

Staff presented its independent analysis of the Project’s risk to public health and
concluded that, prior to the imposition of mitigation, the Project posed a possible,
although unlikely, potential for an impact to public health. This is based on the
single violation of PM3p standards in 1997. Thus, Staff required the Project to
provide PMjo offsets. (2/6/02 RT 74-75.) The Staff witness concluded that
modeled impacts for the Project would not represent a risk to public health for
two reasons. First, the modeling methodology used is so conservative that the
Commission staff does not expect modeling levels to actually occur during plant
operation. Second, even if the modeled numbers were to occur, Staff believes
they would not result in a significant impact because of the existing clean air in
Morro Bay, where normal air quality pollution level is well below the state
thresholds for both the annual and 24-hour basis. (Id. RT 75-76.)

The Staff witness added that even if the modeling results were to match actual
operation emissions, the City of Morro Bay would still maintain PMjg levels below
even the new state standard of 20 ug/m? on an annual basis. Furthermore,
since Staff has required offsets for PM;g based on worst-case assumptions, no
impacts are expected. The witness pointed out that this is particularly the case
here, where the Projects ERCs come from the shut down of the existing plant
and are therefore located at the same spot as the Project. Staff considers this
the most beneficial kind of ERCs possible. (2/6/02 RT 77-78.) Finally, the worst-
case modeled impacts are so low as to be insignificant. Therefore, even a small
potential increase above the current insignificant levels, would still result in an

insignificant number. The Staff witness testified that at such low levels, “we don’t
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expect...any significant health impacts would occur if just a very small addition
were made.” (Id. RT 77.)

Thus, the Applicant, the Staff, and the Air District are all in agreement that there
are no significant public health effects associated with the Project. (Ex. 4, p. 6.16-
25; Ex. 115, p. 3.4.13;Ex 4, FDOC p. 21.)

However, CAPE disagrees and argues that the Project will cause significant,
unmitigated public health risks. CAPE states 1) that Applicant has modeled
potential health impacts improperly, 2) that Applicant, Staff and the Air District
have ignored the findings of thousands of public health studies demonstrating
severe health impacts associated with any increase in PMip or PM, 5 exposures,
3) that an inappropriate emission factor was used to estimate the health impacts
of the Project’s acrolein emissions, 4) that as a result of modeling errors, Staff
has under-predicted PMjp, and PM,s emissions, and 5) used improper ERCs,
resulting in the Project being inadequately mitigated to avoid a significant public
health impact in Morro Bay. According to CAPE, the various conservatisms
which Applicant and Staff testified are included in air quality and public health
modeling are not real and thus the model is not overly conservative in predicting
public health impacts. CAPE argues that among Duke’s many mistakes is its use
of a 9 Ibs/hr base load emission rate rather than using General Electric (GE)
guarantee data for the Frame 7 turbine emission rates of 18 Ibs/hr, suggesting
that at a minimum only half the particulates are included in Duke’s emission
rates. (3/12/02 RT 119-125.) Further, CAPE urges the Commission to use an
analysis which applies the modeled results for the second worst-case location,
to all locations throughout Morro Bay, during all times. (Ex. 139, Declaration of
John Hartman.)

CAPE witness Pamela Soderbeck referred to her review and analysis of

hundreds of epidemiological studies drawn from national and international cities

% The modeled worst-case location is Morro Rock, which is not inhabited.
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to support CAPE’s position that any increases at all in PMyg or PM, 5 from the
Project will result in a significant adverse impact upon public health, including
premature mortality. (See Ex. 139, Twersky-Bumgartner Declaration and
attachment, Hartman Declaration and attachments, and Soderbeck Declaration
and attachments; 3/12/02 RT 84-85.) Citing these studies, CAPE argues that the
people most susceptible to these adverse health effects are infants and children,
those over age 65, and those with chronic diseases. In CAPE’s view, there is no
margin of safety and no safe threshold in PM standards. Thus, CAPE argues
that even if existing air quality and public health standards are met by the Project,
any increase in ambient PM over existing levels will create a significant impact,
under a CEQA analysis. Therefore, CAPE seeks a condition which would
guarantee that there are no PMy increases to ambient levels anywhere in Morro
Bay on an annual basis. (3/12/02 RT 184.)

While offering no direct evidence on the topic during the hearings, CAPE also
argues in its opening and reply briefs that the Applicant uses an acrolein
emission factor which is inappropriate because it does not include startups and
shutdowns. (See Opening Brief of CAPE re Group lll Topics, pp.14-19 and Reply
Brief of CAPE re Group Il topics, pp. 23-25.) The witness for the Air District
acknowledged that acrolein, although not carcinogenic, does cause eye irritation,
both acute and chronic, and is a difficult substance to handle in the laboratory
and in the field. (3/12/02 RT 74-75.) Since the substance has a very low
reference exposure level (REL), very small concentrations can result in health
impacts. CAPE accuses the Applicant of being selective in using emission data
for acrolein. Further, CAPE argues that Applicant did not account for increased
emission rates for acrolein during plant startup and shutdown. (CAPE Opening

Brief re Group 11l Topics, p. 16.)

11. Facility Closure

Eventually the Project will cease to operate and will close. As that time

approaches, the Commission will require a Facility Closure Plan to be submitted
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to the Commission’s Compliance Project Manager. It must indicate that the
Applicant will comply with the applicable construction related permit conditions
included in the Conditions of Certification, which includes the control of fugitive

dust emissions from plant demolition activities. (Ex. 115, p. 3.1-24.)

Public Comment

During the Public Comment period following the February 6, 2002 air quality
hearing, Mr. Zaitz expressed his concern regarding the effect of plant emissions
on public health. (2/6/02 RT 120.) Leonard Wagner, of Sacramento
encouraged those involved in the permitting process to work out their
differences. (Id. RT 124.) Robert Freiler voiced opposition to the Project and
urged instead the use of clean technologies. He is opposed to the Project’s
proposed use of once-through cooling water drawn from the Morro Bay estuary.
He also complained that the building in which the hearing was held did not meet
all the requirements of the Americans with Disabilities Act (ADA). In response,
the Committee ensured that all future hearings were held in ADA-compliant
facilities. (d. RT 127-131.) Mandy Davis offered to give kayak tours of the
Morro Bay estuary to members of the Staff, the Committee and the Air District to
help them appreciate the beauty of the estuary. (Id. 131-137.)

Additional public comments were taken following the continuation of the air
guality hearing on March 12, 2002. David Nelson acknowledged that the details
of the air quality analysis are confusing to him. Nevertheless he fears that Morro
Bay may end up getting more particulate matter as a result of the Project than
will other local communities. He asks the Commission to ensure that the Project
contribute no additions to existing PMyo levels, or to other existing pollution
levels. He also stated his opposition to the proposed Project’s duct-firing feature.
(3/12/02 RT 230-233.) Larry Sheers said that he requires oxygen to maintain
his health and fears that the existing plant is harming him. (Id. RT 233.) Doris

Murray lives two blocks downwind of the existing plant and stated that she has to
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keep her windows closed in order to keep particulates emitted by the existing

plant from entering her home. (Id. RT 236.)

Nelson Sullivan objected to the proposed Project substituting 145-foot stacks for
the existing plant’s stacks of 450 feet. He stated his belief that the existing taller
stacks can better disperse emissions and asked why the new plant can’t simply
send its emissions to the old, taller stacks through a ducting system. He also
stated that the job of the Air District is to protect regional air quality and that the
public in Morro Bay needs the Energy Commission to specifically protect the
community. (d. RT 237-239.) Don Boatman said that he lives one-half mile
downwind from the existing plant. In his view a plant which emits fewer
pollutants per MW is not necessarily a cleaner plant overall. He thinks that the
plant emission impacts on the region are not as important as its effects within
Morro Bay. (Id. RT 239.)

Commission Discussion

Expert witnesses for the Air District, the Commission staff, and Applicant all
testified that, with the Conditions of Certification,’ the Project will not impose any
significant, unmitigated direct, indirect, or cumulative air quality or public health
impacts and that the Project will comply with all LORS related to air quality and
public health. (Staff: Ex. 115, pp. 3.1-27; 3.4-13; SLOAPCD: Ex. 115 App. A,
FDOC, p. 17; Duke: 2/5/02, RT 162-163, 175, 177.) The expert withesses for
Applicant, Saff and the Air District are all qualified individuals with years of

experience in their respective fields of air quality and public health regulatory

87 Applicant, Staff and the Air District agreed upon all Conditions of Certification for Air Quality.
No separate public health conditions were recommended. The minor controversy regarding
additional monitoring under Condition AQ-C3 was resolved by the agreement of these parties at
the evidentiary hearing of February 6, 2002. (2/6/02 RT 62-63, 87-88; Duke Opening Brief on
Group Il Topics, p. 3-8)
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matters.® In most cases, the witnesses have previously testified as experts in

power plant licensing cases and the Commission has relied upon their testimony.

The only party offering testimony in fundamental disagreement with the experts
noted above is CAPE. CAPE takes the primary position 1) that the PMip
emissions used by the Applicant, Staff, and Air District are understated, 2) that
epidemiological studies establish that any increase in ambient PM;o constitutes a
significant public health impact, and 3) that erroneous calculations for PMjg
emissions and inadequate emission reduction offsets will result in the Project
creating a significant increase in local PMjo emissions thereby causing a

significant air quality and public health impact under CEQA.

CAPE argues that duct firing is disproportionately dirtier compared to baseload
operations. (Ex. 139.) The evidence shows that the proposed PMjg limits for the
Project are 11 Ibs/hr without duct firing and 13.5 Ibs/hr when using duct burners.
However, Applicant's testimony established that there is virtually no difference
between the PMjg emissions from the turbines in the unfired and fired modes
when examined on a MMBtu/hr basis. (Ex. 134, pp. 124-125; 2/5/02 RT 168-
169.) This is because most particulate matter from combustion turbines and duct
burners is associated with burning natural gas. As more natural gas is burned,
more particulates are produced, but in proportion to the amount of fuel burned.
(2/5/02 RT 169.) Nevertheless, as CAPE pointed out in its PMPD comments, Air
District representative Willey agreed that from an air quality standpoint it is more
relevant to compare the total PM;p emissions during duct firing to the lesser total
emissions which occur without duct firing. (3/12/03 RT 30-31.) CAPE argues that

per KW produced, duct firing is disproportionately dirtier.

However, weight of evidence establishes that the Project as proposed, including

duct firing, will not result in any significant local impacts from PM;io, under any

% The professional qualifications of the various expert witnesses is established in the record:
Duke, Rubenstein and Walther (Ex. 134, App. A.); Staff, Badr and Odoemelam. (Ex. 115.)
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operating conditions. (Ex. 134, p. 125.) Modeling evidence shows that without
duct firing, a slight decrease® in PMy, would occur under some circumstances
and not others. (2/5/02 RT 170.) The witness established that if duct firing were
eliminated from the Project, the Project would still have no significant localized
PMio impacts. However, while the Project will have no significant PM;o impacts
with or without duct firing, ERC requirements are based on the total permitted
emissions, which include those for duct firing. Thus, to eliminate duct firing
would not remove a significant impact, but would mean that the Project is
required to provide fewer PMy offsets. (Ex. 134, p. 125; 2/5/02 RT 170.)

The Commission is familiar with duct firing technology and has analyzed its air
quality impacts in previous siting cases. Our decisions in those cases have
permitted projects with duct firing and where we have found that the projects
complied with LORS and could be conditioned to have no significant unmitigated
impacts.*® In the instant case, all Project emissions, including those associated
with duct firing, have been fully analyzed for this specific Project by both the
Commission staff and the Air District. The evidence establishes that any
potential impacts from the Project’s use of duct firing will be fully offset and that
no significant local or regional impacts will result. The acceptability of duct firing
at the proposed Project is also discussed in the Biological Resources and Soill

and Water sections of this Decision.

CAPE claims that the PM;o emissions levels based on Applicant’s estimates and
included in the Air Districts FDOC are grossly understated. (Ex. 139,
Declaration of Soderbeck, p. 9.) CAPE argues that Applicant failed to base its

¥ The decrease in ambient peak PM10 concentrations by eliminating duct firing would be less
than 5 percent. (2/5/02 RT 170:11-12.)

*0 The Commission Decisions include those for the following projects: Sutter Power Plant, Los
Medanos Energy Center, Delta Energy Center, High Dessert Power Project, Elk Hills Power
Project, Mountainview Power Project, Midway-Sunset Power Project, Blythe Energy Project,
Three Mountain Power Project, Contra Costa Project, and Metcalf Energy Center Project. We
take official notice of these decisions to the extent they address duct firing.
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PMio emission estimates on both the front half (filterable) and back half
(condensable) portions of PM;o emission (bid.) However, Applicant’'s witness
clarified through credible testimony given under oath that all of Duke’'s PMjg
calculations and analysis reflect both filterable and condensable particulates.
(2/5/02 RT 168:1-4.) We are persuaded by Applicant’s testimony.

CAPE also challenged Applicant’s estimates for PMio emission levels of 9 lbs/hr
(unfired) and 13.5 Ibs/hr with duct firing. CAPE argues that recent General
Electric vendor information on guarantees and performance specifications for
Frame 7 turbines requires using PMi, emission base rates of 18 Ibs/hr,
approximately double the rate assumed by Duke. (Ex. 139, declaration of
Soderbeck; Ex. 179.) CAPE offered figures for vendor specifications and
guarantees for the purpose of showing that the Project will be unlikely to achieve
the limitations contained in the FDOC and should therefore be required to

provide additional ERCs.

However, in rebuttal testimony, Applicant's witness explained the difference
between vendor guarantees as opposed to emission limitations contained in the
FDOC. The first being a commercial agreement that “... take[s] into account the
wide range of inexperience in measuring particulate emissions from gas turbines
throughout the country.” (3/12/02 RT 196: 18-20.) This high level of variability
leads vendors to set emission levels high for guarantee agreements, in order to
reduce the vendor’s risk exposure. (Id. RT 197.) By contrast, emission limitations
are legally enforceable maximum emission rates set by the Air District in the
FDOC. Duke’s witness clarified that he did not rely on guarantee figures or upon
standard GE emission figures for other power plants presented in Exhibit 179,
offered by CAPE. (3/12/02 RT 194.)

CAPE also argues in its opening brief that Applicant is attempting to apply a

different source test methodology than the one required by the Air District.

(CAPE Op. Br. on Group Ill Topics, pp. 7-10.) However, the record does not
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reveal that Applicant is challenging the Air District on this question. Rather, the
FDOC makes very clear that it requires the use of USEPA-approved test
methods to determine compliance with emission limits. The Commission
requires the same test methods through its Conditions of Certification. (Ex. 115,
Condition AQ-17 and Att. A (FDOC) Condition 17, p. 21.) CAPE’s challenge is

without merit.

In CAPE’s view, for the Project to adequately control PMio emissions the
regulatory agencies should require additional testing, such as continuous real

1 The witness from the Air District addressed this

time monitoring of PMjyo.*
matter in his testimony. He stated that the District believes the PMip emission
limits used by Duke are realistic. He explained that one of the District objectives
during the permitting process is to impose the lowest possible emission limit.
Thus, when Applicant proposed a low PM;o emission permit level in its permit
application for the Project, the District conducted a review to make sure the
proposed limit was feasible. He testified that the District found the limits to be

feasible. (3/12/02 RT 51.)

However, to ensure that the District would actually benefit from the lower PMig
emission levels proposed by Duke, the District included the emission limits in the
FDOC and imposed extensive source testing requirements on the Project. In
this way, if there are exceedances, the Air District can take corrective action.
(3/12/02 RT 22, 52; Ex. 115, FDOC, p.22, Condition 22.) The source testing
required by the Air District will use EPA-approved tests at three different load
levels 30 days after commissioning and every six months thereafter to track
Project emissions (Ibid.) The Air District witness stated that this testing method
can ensure that the units are operating consistently and can prevent any
manipulation of test results. (ld. RT 25, 52-53.)

70 support its request for continuous monitoring, CAPE included a paper by Dr. James Janke.
(Ex. 139, Declaration of Soderbeck, Ex. 2). However, the Janke paper is replete with references
to coal and oil burning power plants and hazardous waste incinerators. The document appears to
be irrelevant to natural gas-fired combustion turbines.
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We find that the Air District has reasonably relied upon the emission limits for
PMio and has a realistic testing plan to ensure the Project does not exceed the

limits.*2

Although not addressed in CAPE’s pre-filed testimony or in the oral testimony of
CAPE’s witness at the March 12, 2002 hearing, CAPE alleges in its Opening
Brief that acrolein emissions from the Project will result in “quite significant health
impacts”. (CAPE Op. Br. Group Il Topics, p. 14.) However, the evidentiary
record contains no statements suggesting that acrolein presents a significant
health impact. In fact, the testimony from the Air District’'s witness regarding

acrolein does not support CAPE’s claim.

MR. WILLEY: ... And I'd also like to point out that acrolein is not a
carcinogenic impact, not a long-term impact. It's {sic} impact is eye
irritation, mild eye irritation, | believe is the correct term on that. (3/12/02
RT 76.)
The Morro Bay Project has been designed to include an oxidation catalyst. As a
result, acrolein emissions will be controlled by more than 90 percent. (Ex. 115,
FDOC, pp. 4, 6; 3/12/ RT 75-76.) In addition, the Air District may require source
testing of acrolein emissions under multiple operating conditions. (3/12/02 RT 75-
75.) The evidence in the record is clear that due to the use of the oxidation
catalyst, acrolein emissions will be below the rates assumed by the Applicant and
the Air District. Therefore, there is no basis for CAPE’s claim that acrolein
emissions from the Project will significantly harm public health. CAPE continues
this argument in its PMPD comments, attacking the PMPD for “rubber-stamping
whatever the Applicant says”. (CAPE Comments on PMPD, p. 8.) Yet CAPE
dismisses the Commission’s reliance on the Project’s oxidation catalyst which the
evidence shows will reduce over 90 percent of acrolein emissions. Contrary to

CAPE’s disputations, we do not minimize the public health concern over acrolein

*2 The Air District witness testified that “First and foremost we wouldn’t grant the permit to operate
if they couldn’t meet the emission limits presented in the permit.” (3/12/02 RT 26.)
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emissions. Rather we have minimized the risks to the public from acrolein by

requiring an oxidation catalyst on the Project.

In addition to its concern about acrolein, CAPE cites a series of studies to argue
that any increase in local PM;p concentrations will cause a significant public
health impact. (Ex. 139.) However, the studies cited by CAPE are
epidemiological studies which do not include data from the Project or from the
City of Morro Bay and its environment. Applicant’s public health expert testified
on rebuttal that CAPE had misapplied general, otherwise useful epidemiological
studies to the specific Morro Bay Power Plant Project. The epidemiological
studies cited by CAPE are not specific to Morro Bay, unlike the air quality
analysis and the HRA upon which the Applicant, Staff, and the Air District have
relied. The Duke witness noted that, in contrast to the studies cited by CAPE,
the CEQA process which the Commission applies asks whether the specific
project will have a significant impact on a specific environment. (3/12/02 RT 185-
197, 206.)

CAPE’s error is shown by its reliance on a study cited by CAPE’s witness, Mr.
Hartman, during cross examination. (Ex. 182, “Levy and Spangler study.”) Asked
if he knew of any peer-reviewed scientific articles that apply epidemiological
findings to calculate the potential health impacts of a specific power plant,
CAPE’s witness cited the Levy and Spangler study. (2/6/02 117-118.) That
study looked at emissions from two older coal-fired power plants located in
Massachusetts. The two plants in the study bear no relevant connection to the
Project. (3/12/02 RT 198.) The plants in the study are older coal-fired plants
which are not required to meet new source standards. (Ex. 182.) The sulfur
dioxide emissions from the two coal-fired plants are 3,304 times greater than the
emissions from the proposed Project. (Id. 3/12 RT 198.) Combined NOy
emissions from these two coal plants was over 20,000 tons per year as
compared with 292 tons per year from the Morro Bay Project. (Id.) Furthermore,

the study did not even address PM;o emission from the two plants, but rather
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focused on NO, and SOx emissions. The Levy and Spengler study examined the
average population-weighted annual concentration across an area of 600 by 600
kilometers in doing their analysis. CAPE’s approach, on the other hand, used a
single number representing the maximum concentration at the location of

maximum impact, excluding Morro Rock.

More specifically, Duke’s witness explained that CAPE had inappropriately tried
to apply studies developed elsewhere to the Project, which is outside the
“domain” of the studies cited by CAPE*® (2/5/02 RT 191-192.) He explained that
the epidemiological studies relied upon by CAPE are not applicable outside the
specific domain in which those studies were developed. This is because the
CAPE studies fail to account for such variables as different types of particulates
in the ambient air analyzed. (2/5/02 RT 188.) The witness demonstrated that the
most important violation of domain is CAPE’'s attempt to apply the
epidemiological studies of a complex urban PMijg mix which contains a
substantial contribution from diesel exhaust and metals, to the much simpler
PMio mix from the proposed Project, which will be mostly sulfate and carbon
particles, and which will not contain metals. The weight of evidence establishes
that the potential health effects of metals are a distinguishing factor between the

results of the studies and the impacts from the Project. (3/12/02 RT 201, 203.) It
is undisputed that such metals in particulates have harmful health effects. (Ex.
139, Declaration of Twersky-Bumgardner.) On the other hand, natural gas
combustion results in insignificant metal emissions. (Ex. 181.) We find that
CAPE’s epidemiological studies are not appropriate to establish public health
impacts of the specific Morro Bay Power Plant proposal on the specific

environment of the Morro Bay area.

43 According to the Duke witness the proper domain for a particular power plant project is the
unique set of pollutants that make up the background or ambient air quality at the time a
particular study was conducted. (2/5/02 RT 191-192.) Projects located in different domains
would not necessarily have the same set of relationships because the number and the type of
pollution sources are likely to be different between domains. (2/5/02 RT 192.)
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CAPE makes an additional error in assuming that the second highest modeled
PM;io concentration that could occur at a single, worst point would instead occur
at all points and on every day of the year. This assumption is reflected in
CAPE’s attempt to use this single, second highest concentration to reflect the
concentration to which the entire population of Morro Bay might be exposed. (Ex.
139, Declaration of Hartman, Ex. B.) Yet, the evidence establishes that a
concentration at the single, second highest concentration point in Morro Bay is
properly judged as a single-point concentration, not the level for all points in
Morro Bay. Applicant’'s witness explained that CAPE’s approach is the
equivalent of taking the 10,000 people in Morro Bay and putting them all at the
point of second highest concentration. (2/5/02 RT 194.) In reality, the PMjg
concentrations throughout the City of Morro Bay will be far lower than at the level
modeled at that point. Furthermore, they will be below the level of significance.
(3/12/02 RT 207.)

CAPE was the only party to employ the methodology it used. By contrast the
Applicant, Commission staff, and the APCD used assumptions which took into
account concentrations at all points, and demonstrated through a Morro Bay-
specific Health Risk Assessment that emissions from both the existing plant and
the proposed Project do not cause significant health effects. (Staff: Ex. 115, p.
3.4-13; Air District: Ex. 115, Attachment A, p. 21; Applicant: Ex. 4, p. 6.16-25).

The HRA is a well-established and widely employed analytical tool, developed
and implemented in compliance with applicable federal and state law, using
conservative assumptions. (2/5/02 RT 174.) As expressed in the evidence of
record, the HRA demonstrates that there are no significant public health impacts
associated with the Project. (2/5/02 RT 175.)

Although CAPE argues that any increase in PMyo is significant, no matter how

slight, the modeling witnesses for Applicant and Staff testified to many

conservatisms embedded in the modeling for PMiyp. Yet, even with all these
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conservatisms, the modeled increase from the Project is determined to be
between .05 and .1 mcg/cu meter on an annual average. (2/5/02 RT 193.) While
any increase in PMyo is undesirable, this represents a very small contribution to
local particulates. The witness from the Air District testified that the Morro Bay
area is expected to meet the new PM;o standards and that the general air quality
trend for ambient PM;o concentrations in Morro Bay is downward (2/6/02 RT 59,
61.) We concur with the expert witnesses for Applicant, the Staff, and the Air
District that even if the Project does make a slight contribution to existing
concentrations of PMjg, the increase will amount to levels which will still be

insignificant in terms of any risk to public health in Morro Bay.

In its comments on the PMPD, CAPE is highly critical of the Committee
document for not referring to the findings on PMijy and PM,s made in a
November 30, 2001 draft report by the staff of the California Air Resources
Board.** The draft report was introduced into evidence by Commission staff and
is identified in the record as Exhibit 184. The draft report was prompted by a
concern that previous state standards for PMig and PM; 5 were not strict enough
to fully protect public health.

CAPE accuses the PMPD of “cherry picking” air quality evidence which is
favorable to the Project, while ignoring opposing facts. Upon reviewing this
matter, we find that CAPE is correct in citing Exhibit 184 for finding, “there is no
identifiable “bright line” or threshold PM concentration for either short- or long-
term exposure, below which health effects would not occur.” (Ex. 184, p. 174.)
The draft report goes on to recommend new state standards for both PM;o and
PM25s which have since been adopted and are now the applicable standard.
However, CAPE fails to note that in recommending the new standards, the draft

report also states,

* Review of the California Ambient Air Quality Standards for Particulate Matter and Sulfates,
Report to the Air Quality Advisory Committee, Public Review Draft, Nov. 30, 2001.
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Nevertheless, in taking into account the limitation of scientific data, we
have operationalized the concept of an adequate margin of safety by
recommending standards that, when attained, should protect nearly all of
the California population, including infants and children, against PM-
associate effects throughout the year. (Ex. 184, 174.)

Thus the draft report finds that the newly-adopted standards, which are
applicable to the Project, are adequately protective of public health. This view
was supported by the Staff’'s expert who found that even under the new standard,
particulate emissions from the Project would not significantly harm public health.
(2/6/03 RT 77.)

CAPE also contends that the Project has provided insufficient ERCs to fully offset
the Project emissions. In CAPE’s view, Duke’s understatement of emission rates
leads to a requirement for inadequate ERCs to offset the understated emissions.
In addition, CAPE claims that the ERC’s, which Applicant does provide, are
overstated because 1) they are “paper”, or unreal offsets, and 2) they will result
in an increase in local PM;p concentrations. Finally, CAPE asks that additional
testing for PMjo be required through an added Condition of Certification. As we
have discussed above, the Commission has found that the PM;o emission rates
proposed by Applicant and reviewed and approved by the Air District and
Commission staff are reasonable worst-case estimates supported by evidence of

record and consistent with Commission action in prior decisions.

Concerning the adequacy of Applicant’s offset package, the witnesses for Duke,
the Air District, and Staff are unanimous that the ERCs for the Project meet the
requirements for all applicable LORS. (2/5/02 RT 162; 2/6/02 RT 57-58.) The
witnesses for the Applicant and Staff also testified that in addition to meeting all
legal requirements, the Project’s air emissions will not have a significant adverse
impact on the local or regional air quality or public health. (2/5/02 RT 163; 2/6/02

RT 77.) Staff witnesses explained that the ERCs are preferred to other potential
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forms of mitigation and are adequate to mitigate any impacts from the Project.
This is because the ERCs offset the same type of emissions from the Project and
are based on banked emission credits from the same site as the Project itself, an
approach preferred by Staff. (2/6/02 RT 89.) The Air District withess agreed with
Staff, noting that while ERCs are designed to create a regional benefit, those of
the Project will create a local one as well because the credits come from the

same site as future Project emissions. (Id. RT 104.)

Furthermore, based on comments on the PMPD, we have reexamined CAPE’s
concern that the three-year baseline period of emissions from the existing plant
was an anomaly and that a different period should be used. However, we found
CAPE’s argument unpersuasive. First the baseline period was approved under
the APCD'’s rules and was relied upon in the FDOC. It represents an average for
the period 1997 through 2000, which immediately precedes Applicant’s filing its
AFC. In addition, as noted above, Staff testified persuasively regarding the high
guality of the ERC'’s, especially due to their local nature. While arguments can
be made for establishing other baseline periods, we find that the one relied upon

by the District and the Staff is reasonable.

The evidence establishes that the amount of ERCs is adequate to address
modeled worst-case PMjp impacts. Furthermore, expert testimony establishes
that the ERCs for the Project meet all legal criteria and are of high quality.*
(3/12/02 RT 36-38, 44-45.) CAPE challenged some of Duke’s ERCs because
they were banked as a result of forfeiting the right to burn oil at the existing Morro
Bay plant. However, the Ar District witness established that all ERCs were
banked pursuant to a legal, public process. (d. RT 54-55.) Furthermore, he
clarified that with the installation of NOy control, oil could again be burned legally
at the existing facility. (d. RT 53.) This would legitimize any ERCs which are

based on a reduction of oil burning capacity. The overwhelming weight of

* The Staff witness testified that high quality ERC have five characteristics: they are quantifiable,
enforceable, real, permanent, and surplus. (3/12/02 RT44)
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evidence, based on expert testimony, establishes that the ERCs surrendered for
the Project and itemized in the FDOC are adequate to meet LORS and to avoid

any significant air quality or public health impacts.

CAPE has also failed to convince us that we should impose additional mitigation
in the form of added testing. First the Air District has determined that Applicant’s
emission rates are reasonable. (3/12/02 RT 51.) In addition, the Air District has
imposed the emission rates as an enforceable permit limit and required source
testing within 30 days of commissioning the Project. If the Project cannot meet
the limits, it will not be allowed to operate. (Id. RT 26.) Furthermore, initial source
testing will be followed by semi-annual source testing at three different load
levels. (Ex 115, FDOC, p. 22.) The Air District witness explained that the FDOC
requires extensive source testing of PMjp emissions and that additional testing,
as advocated by CAPE, would be burdensome. (3/12/02 RT 23, 25-26.) CAPE’s
proposed additional mitigation testing is not justified. In its comments on the
PMPD, CAPE submitted a 16-page critique attacking virtually every matter
adjudicated by the Commission concerning air quality and public health. We
have carefully reviewed CAPE’s comments, reread its briefs, reviewed

transcripts, and responded where we found it appropriate to do so.

Finally, the City of Morro Bay has offered a number of suggested changes to the
Conditions of Certification proposed by Staff in the FSA. Some of the proposed
changes are an effort to ensure that the City has the ability to review and
comment on various plans that will be submitted pursuant to the Conditions of
Certification. Both Applicant and Staff stated that they do not oppose the City
having such a review and comment role. (2/5/02 RT 200; Staff's Reply Br. on
Group Il Topics, p. 1.) We have adopted those proposed changes which are

consistent with such a role.

However, a number of other changes proposed by the City would give the City

approval authority, as well as the ability to inspect certain records and to inspect
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the Project premises. We find that these activities should remain under the
authority of the Energy Commission and the Air District. We have, therefore, not

incorporated the City’s recommended changes which we find unacceptable.*®

In its comments on the PMPD, the City proposed revised changes that are
limited to the City’s involvement in review and comment. We have adopted these

changes.

FINDINGS AND CONCLUSIONS

Based on the persuasive weight of the evidence of record, the Commission
makes the following findings and reaches the following conclusions.

1. The SLOAPCD is the air quality regulatory agency for the area where the
Project site is located.

2. The area of the Project site is designated as attainment for the state’s CO,
NO,, SO,, and SO, standards and as attainment for all federal air quality
standards.

3. The area is designated as nonattainment for state ozone and PMjg
standards.

4. The SLOAPCD has measured a single PM;o standard violation since 1994
and has determined that PMyo levels are declining in the City of Morro Bay.

5. The APCO for the SLOAPCD has determined that the Air District will likely be
in attainment for proposed federal and state PM, s standards.

6. Construction and operation of the Project will result in emissions of criteria
pollutants and their precursors.

7. The SLOAPCD has issued a FDOC for the Project that determines the
Project will comply with all applicable Air District rules.

8. The SLOAPCD has found that BACT for NOy shall be 2.0 ppmvd @ 15% O;
calculated on a 1-hour rolling average.

*® The unacceptable proposed language changes are those found in the City of Morro Bay
changes to the following Conditions of Certification: AQ-6, AQ-7, AQ-9, AQ-10, AQ-16, AQ-22,
AQ-24, AQ-28, AQ-31, AQ-32, AQ-40, AQ-44, AQ-45, AQ-46, AQ-51, AQ-52, AQ-53, and AQ-
54,
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

BACT for CO shall be 2.0 ppmvd @ 15% O calculated on a 3-hours rolling
average.

The SLOAPCD has set a PMjo emission limit for each gas turbine at 9.0
Ibs./hr. and 13.3 Ibs/hr using a duct burner.

The Project will achieve BACT through the use of natural gas as the fuel for
all equipment, advanced dry low-NOy combustors, and selective catalytic
reduction and oxidation catalyst technology.

The Air Pollution Control Officer for the SLOAPCD has certified that complete
offsets for criteria pollutants emitted by the Project have been identified and
secured in accordance with District rules.

The Project’s offset package includes emission reduction credits from the
Project site and the local community.

Emission reduction credits for the Project are likely to contribute to a local, as
well as regional, air quality benefit.

Assuming implementation of the Conditions of Certification, Project emission
from construction and operation will be appropriately mitigated and will
comply with applicable LORS.

Implementation of the Conditions of Certification, below, ensures that the
Project will not result in any direct, indirect, or cumulative significant adverse
impacts to air quality.

The FDOC and the Final Staff Assessment require the use of appropriate test
methods for measuring Project emissions.

Epidemiological studies developed using domains, cities, and types of
particulate matter unrelated to the specifics of the proposed Project, do not
establish public health impacts of the Project.

The PM;p emission rates proposed for the Project have been reasonably
relied upon by the SLOAPCD and the Commission staff in their respective
analyses. In addition, the District will conduct monitoring of particulates to
ensure compliance with the FDOC and all LORS.

The modeling used by Applicant, Staff and the SLOAPCD is appropriate, and
adequately reflects the worst-case air quality conditions pertinent to the
Project. In addition, the District will conduct monitoring of particulates to
ensure compliance with the FDOC and all LORS.
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21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

The evidence establishes that the worst-case increase in PMyg
concentrations, determined through conservative modeling techniques, would
potentially have a significant impact on public health, if not mitigated.

Actual Project emissions during construction and operation will likely be lower
than modeled emission levels.

Applicant has provided adequate offsets for PMyp.

Additional monitoring as provided in the FDOC and Conditions of Certification
will ensure that the Project meets the expected PM;o emission levels.

Implementation of the Conditions of Certification, below, reasonably assures
that the Project will conform with all applicable laws, ordinances, regulations,
and standards relating to Air Quality as set forth in the pertinent portion of
Appendix A of this Decision.

Applicant performed a health risk assessment, using a well-established
scientific protocol, to analyze potential adverse health effects of noncriteria
pollutants emitted by the Project.

The point of maximum impact for toxic contaminant dispursion is located
immediately adjacent to the Project site, within the existing PG&E switchyard.

With implementation of the Conditions of Certification, acute and chronic non-
cancer health risks from Project construction and operation emissions are
insignificant.

Project emissions will not significantly contribute to adverse cumulative public
health impacts.

With the acrolein emission mitigated by the oxidation catalyst, the operation of
the proposed natural gas-fired Project will not pose a significant public health
risk.

Source testing required by the SLOAPCD will further ensure that acrolein
emissions do not pose a significant public health risk.

Implementation of the Conditions of Certification reasonably ensure that the
Project will be constructed and operated in conformity with the applicable
laws, ordinances, regulations and standards reflected in the Public Health
portion of Appendix A of this Decision.

We, therefore, conclude that, with implementation of the Conditions of
Certification, the Project will comply with applicable LORS related to air quality
and public health and will not result in any significant direct, indirect, or
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cumulative adverse impacts to local or regional air quality and that Project
emissions of noncriteria pollutants will not pose a significant direct, indirect, or
cumulative adverse public health risk.

CONDITIONS OF CERTIFICATION

AQ-C1 Prior to ground disturbance at the project site, the project owner shall
prepare a Construction Fugitive Dust Mitigation Plan that will specifically identify
fugitive dust mitigation measures that will be employed for tank farm demolition
and construction activities at the Morro Bay Power Plant Modernization Project
site and related facilities.

The Construction Fugitive Dust Mitigation Plan shall specifically identify
measures to limit fugitive dust emissions from construction of the project site and
linear facilities. Measures that should be addressed include the following:

the identification of the employee parking area(s) and surface of the parking
area(s);

the freque ncy of watering of unpaved roads and disturbed areas;

the application of chemical dust suppressants;

the use of gravel in high traffic areas;

the use of paved access aprons;

the use of sandbags to prevent run off;

the use of posted speed limit signs limiting speed to 10 MPH,;

the use of wheel washing areas prior to large trucks leaving the project site;
the methods that will be used to clean tracked-out mud and dirt from the
project site onto public roads;

the use of windbreaks at appropriate locations;

the suspension of all earth moving activities under windy conditions; and,

the use of on-site monitoring devices.

Verification: At least sixty (60) days prior to ground disturbance at the project
site, the project owner shall provide the California Energy Commission
Compliance Project Manager (CPM) with a copy of the Construction Fugitive
Dust Mitigation Plan for approval and to the City of Morro Bay for review and
comment.

AQ-C2 The project owner shall mitigate, to the extent practical, tank farm
demolition and construction related emission impacts from off-road, diesel-fired
construction equipment. Available measures that may be used to mitigate
construction impacts include the following:

Catalyzed Diesel Particulate Filters (CDPF);
Ultra-Low-Sulfur Diesel fuel, with a sulfur content of 15 ppm or less (ULSD);
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Diesel engines certified to EPA and CARB 1996 or newer off-road equipment
emission standards.

Additionally, the project owner shall restrict idle time, to the extent practical, to no
more than 10 minutes.

The use of each mitigation measure is to be determined in advance by a
Construction Mitigation Manager (CMM), who will be available at the project
site(s). The CMM must be approved by the CPM prior to the submission of any
reports.

The CMM shall submit the following reports to the CPM for approval:

Construction Mitigation Plan
Reports of Change and Mitigation Implementation
Reports of Emergency Termination of Mitigation, as necessary

Diesel Construction Equipment Mitigation Plan

The Construction Mitigation Plan shall be submitted to the CPM for approval and
to the City of Morro Bay for review and comment prior to rough grading on the
project site, and must include the following:

1. Alist of all diesel fueled, off-road, stationary or portable construction-
related equipment to be used either on the project construction site or
the construction sites of the related linear facilities. Equipment used
less than a total of 10 consecutive days need not be included in this
list.

2. Each piece of construction equipment listed under item (1) must
demonstrate compliance with the following mitigation requirements:

Engine Size 1996 CAARB or EPA Required Mitigation

(BHP) Certified Engine

<or =100 Yes or No ULSD

>100 Yes ULSD

>100 No ULSD and CDPF, if
suitable as determined
by the CMM

3. If compliance can not be demonstrated as specified under item (2),
then the project owner may appeal for relief to the CPM. However, the
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owner must demonstrate that they have made a good faith effort to
comply as specified under item (2).

Report of Change and Mitigation Implementation

Following the initiation of construction activities, and if changes to mitigation
measures are necessary, the CMM shall submit a Report of Change and
Mitigation Implementation to the CPM for approval and to the City of Morro Bay
for review and comment. This report must contain at a minimum the cause of
any deviation from the Construction Mitigation Plan, and verification of any
Construction Mitigation Plan measures that were implemented.

The following is acceptable proof of compliance, other methods of proof of
compliance must be approved by the CPM.

1. EPA or CARB 1996 off-road equipment emission standards:
a. A copy of the certificate from EPA or CARB.

2. Purchase and use of ultra-low-sulfur fuel (15 ppm or less).
a. Receipt or other documentation indicating type and amount of
fuel purchased, from whom, where delivered and on what date;
and
b. A copy of the text included in the contract agreement with all
contractors and sub-contractors for use of the ultra-low-sulfur fuel in
diesel burning construction equipment as identified in the
Construction Mitigation Plan.

3. Installation of CDPF:

a. The or engineer who must submit a report to the CPM for
approval.

b. Installation is to be verified by a qualified mechanic or engineer.
4. Construction equipment engine idle time:

a. A copy of the text included in the contract agreement with all

contractors and sub-contractors to keep engine idle time to 10

minutes or less to the extent practical.

Report of Emergency Termination of Mitigation

If a specific mitigation measure is determined to be detrimental to a piece of
construction equipment or is determined to be causing significant delays in the

161



construction schedule of the project or the associated linear facilities, the
mitigation measure may be terminated immediately. However, notification
containing an explanation for the cause of the termination must be sent to the
CPM for approval and to the City of Morro Bay for review and comment. All such
causes are restricted to one of the following justifications and must be identified
in any Report of Emergency Termination of Mitigation. Any such report of
termination of a mitigation measure shall be accompanied with appropriate
mitigation as provided for in Condition AQ-C3.

1. The measure is excessively reducing normal availability of the
construction equipment due to increased downtime for maintenance,
and/or power output due to an excessive increase in back pressure.

2. The measure is causing or is reasonably expected to cause significant
engine damage.

3. The measure is causing or is reasonably expected to cause a significant
risk to nearby workers or the public.

4. Any other seriously detrimental cause which has approval by the CPM
prior to the change being implemented.

Verification: The project owner will submit to the CPM for approval and to the
City of Morro Bay for review and comment the qualifications of the CMM at least
45 days prior to the due date for the Diesel Construction Equipment Mitigation
Plan. The project owner will submit the Diesel Construction Equipment Mitigation
Plan to the CPM for approval and to the City of Morro Bay for review and
comment 30 calendar days prior to rough grading on the project site or start of
construction on any associated linear facilities. The project owner will submit the
Report of Change and Mitigation Implementation to the CPM for approval and to
the City of Morro Bay for review and comment no later than 10 working days
following the use of the specific construction equipment on either the project site
or the associated linear facilities. The project owner will submit a Report of
Emergency Termination of Mitigation to the CPM for approval and to the City of
Morro Bay for review and comment, as required, no later than 10 working days
following the termination of the identified mitigation measure. The CPM will
monitor the approval of all reports submitted by the project owner in consultation
with CARB, limiting the review time for any one report to no more than 20
working days.

AQ-C3 To ensure that combustion emissions from tank farm demolition and

construction activities do not result in violations of the State NO, or PM;g ambient
air quality standards, the project owner/operator shall employ the following
measures:

1. Continuous ambient monitoring for NO, and PM;jo shall be conducted at

the nearest feasible location to the highest pollutant concentration impact
site identified in the project construction modeling presented in the AFC.
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Said monitoring shall be conducted throughout the duration of project
construction unless an alternative timeframe is approved by the CEC and
the District based on data supplied by the applicant which demonstrates
the risk of an ambient standard violation is limited to a specific timeframe
or specific construction activity. The project owner/operator shall prepare
an Ambient Air Monitoring Plan for approval by the CPM and the District,
which identifies the location, parameters, monitoring methods and
timeframe for installation and monitoring.

2. The project owner/operator shall develop a Mitigation Contingency Plan to
be implemented in the event that emissions from construction activities
cause a measured exceedance of the State NO, or PMyg standards. Said
plan must be approved by the CPM and the District prior to the start of
construction, and shall contain the following elements:

a. A construction activity management plan, which shows how
construction activities will be modified to reduce emissions
sufficiently to ensure that ambient air quality standards are not,
exceeded again.

b. An Offsite Mitigation Plan which demonstrates the ability to reduce
local emissions of NO, and/or PMy sufficiently to offset the
potential for additional exceedances of an ambient air quality
standard. The project owner/operator, at their option, could
implement this plan in lieu of full or partial implementation of
condition 2.a. above, provided the offsite emission reductions could
be accomplished in a timeframe suitable to ensure no further
standard violations.

3. In lieu of implementing conditions 1 and/or 2 above, the project
owner/operator may implement an Offsite Mitigation Plan designed to
reduce emissions from local sources in an amount sufficient to offset the
potential for construction emissions to cause a violation of the State NO;
or PMyo standards. This mitigation plan shall be approved by the CPM
and the District and implemented at least 3 months prior to start of
construction.

Verification: Not less than 120 days prior to breaking ground for construction
activities, the owner/operator shall submit for approval to the CPM and the
District and to the City of Morro Bay for review and comment either an Ambient
Air Monitoring Plan with a Mitigation Contingency Plan or an Offsite Mitigation
Plan. Project owner may use a mobile monitor required in Conditions AQ-7, to
meet the requirements of this condition, AQ-C3.
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Conditions Prior to Combusting Fuel

AQ-1 The owner/operator shall submit to the San Luis Obispo County Air
Pollution Control District (District), the City of Morro Bay and the CPM all design
criteria and specifications that affect air pollutant emissions or emission
measurements systems, for the Selective Catalytic Reduction (SCR) system, the
ammonia injection system, the oxidation catalyst and the continuous emission
monitoring (CEM) systems, and shall receive Air Pollution Control Officer (APCO)
approval prior to installation.

Verification: The project owner/operator shall submit all design criteria and
specifications identified in this condition to the District, the City of Morro Bay and
CPM at least 30 days prior to component deliveries on the project site.

AQ-2 Pursuant to the requirements of District Rule 216, the owner/operator
shall apply for and receive a revised Title V permit for the Morro Bay Power
Plant prior to the first firing of the Gas Turbine Units.

Verification: The project owner/operator shall submit a copy of the revised Title
V permit for the Morro Bay Power Plant to the District, the City of Morro Bay and
CPM at least 30 days prior to the first firing of the gas turbine units.

AQ-3 District approved continuous emission monitors (CEM) shall be installed,
calibrated, and operational prior to the first firing of the Gas Turbines Units. After
commissioning of the Gas Turbine units, the detection range of these continuous
emission monitors shall be adjusted as necessary to accurately measure the
normal range of Carbon Monoxide (CO), ammonia (NH3) and oxides of Nitrogen
(NOy) emission concentrations, which shall include startup and shutdown
conditions. The type, specifications, and location of these monitors shall be
subject to District review and approval and to the City of Morro Bay for review
and comment. The owner/operator shall submit a CEM Operation and Works
Plans to the District and CPM for comment and approval. The owner/operator
shall also install and maintain a telemetric data acquisition system at the District
office. The owner/operator may use a predictive emission monitoring system
(PEM) during the first three (3) years ofoperation in lieu of the ammonia CEM. If
the PEM is chosen for ammonia, the owner/operator shall submit a plan for
APCO and CPM approval prior to the first firing of the Gas Turbines Units. The
APCO and CPM must approve the plan prior to installation. Operation and
equipment installation for the PEM shall occur according to the provisions of
the approved PEM plan.

Verification: If the PEM option is chosen, the project owner/operator shall
submit a PEM plan for District and CPM approval six (6) months prior to the first
firing of the Gas Turbine Units. The CEM Operation and Works Plans shall be
submitted for District and CPM comment and approval and to the City of Morro
Bay for review and comment no later than 60 days prior to first firing of the Gas
Turbine Units. The owner/operator shall submit a letter from the District to the
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CPM indicating that a telemetric data acquisition system has been installed at the
District office. The owner/operator shall submit a letter from the District to the
CPM and to the City of Morro Bay indicating that the CEM (and potentially the
PEM if chosen) has been installed and is operating properly.

AQ-4 The owner/operator shall submit a Start up and Commissioning Plan to
the APCO and CEC CPM for approval and to the City of Morro Bay for review
and comment. This plan shall describe the procedures to be followed during the
commissioning of the Gas Turbines, duct burners, the heat recovery steam
generator (HRSG), and the steam turbines. The plan shall include a description
of each commissioning activity, the anticipated duration of each activity in hours,
and the purpose of the activity. The activities described shall include, but not be
limited to, the tuning of the dry-low- NOyx combustors, the installation and
operation of the SCR systems, the installation and operation of the oxidation
catalyst system and the installation, calibration, and testing of the CO, NHz and
NOyx continuous emission monitors, and any activities requiring the firing of the
Gas Turbines without abatement by the SCR and oxidation catalyst systems.

Verification: The owner/operator shall submit the Start up and Commissioning
Plan to the APCO and CPM for approval and to the City of Morro Bay for review
and comment at least 90 days prior to the first firing of the Gas Turbine Units.

AQ-5 The owner/operator shall notify the District and arrange for an inspection
of the gas turbine units.

Verification: No later than seven (7) days prior to the first firing of the Gas
Turbine Units, the owner/operator shall notify the District and arrange for an
inspection of the equipment. The owner/operator shall also notify the CPM and
the City of Morro Bay at the same time as the District, although an inspection is
not required by the CPM.

AQ-6 The owner/operator shall surrender the offsets identified in the Final
Determination of Compliance (FDOC) or other offsets approved by the APCO
and the CPM equal to the amount of permitted emissions prior to the first firing of
the Gas Turbine Units.

Verification: No later than 30 days prior to the first firing of the gas turbine units,
the owner/operator shall submit the necessary documentation that they have
surrendered all offsets as identified in the District evaluation or other offsets as
approved by the District and CPM.

AQ-7 The owner/operator shall submit a plan for performing ambient air

monitoring, and shall obtain APCO and CPM approval for that monitoring. The
plan shall provide for air monitoring at two separate locations in the surrounding
area, to be performed by a third party approved by both the APCO and CPM.
Continuous parameters measured at each location shall include NO, NO,, NOy,

165



NHs; CO, and surface wind speed and direction; 24-hour particulate matter
samples 10 microns or less in size (PMjo) shall be taken on the standard one day
in sixschedule at each site. The monitoring locations will be selected, subject
to APCO and CPM approval, with the intent to be best indicators of potential
project air quality impacts and/or to be locations of highest community concern.
The monitoring shall meet all requirements contained in the District’s
GUIDELINES FOR AMBIENT AIR QUALITY AND METEOROLOGICAL
MONITORING, dated March 1993, including a forthcoming update to electronic
data submission requirements or meet requirements determined by the APCO
and CPM to be equivalent. Pre-combustion monitoring shall occur at each of
these sites for twelve months prior to turbine startup, with the length of
monitoring period and the starting date of monitoring subject to APCO and CPM
approval. At each of these sites, ambient air monitoring for the same
parameters noted above shall then be conducted continually until one year
following the start of commercial operation. The duration of this monitoring may
be extended for one or both of the sites per APCO and CPM approval, for up to
three additional years. This extension mayoccur at each site if requested by the
APCO and CPM and justified by the monitoring data according to a protocol to be
developed and agreed upon by the APCO, CPM and Duke. With APCO and
CPM approval, the monitoring parameters included in this extended monitoring
may be reduced to those which are determined to have key importance in
evaluating the impact of plant emissions on the surrounding community. The
owner/operator shall submit for approval, regular reports from these monitoring
stations including monthly ambient air quality readings, maintenance and
calibration reports to the District and CPM.

Verification: Twenty-four (24) months prior to the first firing of the Gas Turbine
Units or 90 days following CEC approval of 00-AFC-12, whichever is later,
the owner/operator shall submit a plan for performing ambient air monitoring, and
shall obtain District and CPM approval for that monitoring. All ambient air quality
reports shall be submitted by the owner/operator to the District and CPM for
approval on a monthly basis for the life of the Project. The owner/operator shall
submit for approval maintenance and calibration reports as necessary to the
District and CPM.

AQ-8 If the turbine foundations are not completed within 30 months of the
Final Determination of Compliance (FDOC) issuance, the project shall go
through a new Best Available Control Technology (BACT) determination subject
to APCO and CPM approval and to the City of Morro Bay for review and
comment before the foundations are poured. This determination shall be made
through a supplemental Authority to Construct application with the District and a
Request to Amend the Conditions of Certification with the CEC. The project shall
comply with the new APCO and CPM approved BACT determination and any
conditions required of that determination.

Verification: No later than 10 days following the completion of the gas turbine
foundations, the owner/operator shall submit a letter to the District, the City of
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Morro Bay, and CPM indicating the exact date when the gas turbine foundations
were completed.

AQ-9 The owner/operator shall obtain APCO approval of any offsite gas

metering system that will provide fuel to the new gas turbine units. The metering
system shall not release natural gas under normal operations.

Verification: The owner/operator shall submit to the CPM the written approval
from the District of any offsite metering system that will provide fuel to the new
gas turbine units no later than 10 days prior to the construction of that metering
system.

AQ-10 The owner/operator shall take action to ensure that rust like
particulate (RLP) is not emitted from any of the HRSGs. Such action shall
include:

a) Developing and submitting a RLP control and monitoring plan to
the APCO at least 180 days prior to the first firing of any Gas
Turbine Unit.

b) Obtain APCO approval for the RLP plan at least 120 days prior to
the first firing of any Gas Turbine Unit

C) Performing maintenance, monitoring and record keeping according
to the APCO approved RLP plan.

Verification: The owner/operator shall submit to the CPM the District approved
RLP plan no later than 60 days prior to the first firing of any gas turbine unit.

Turbine Commissioning Conditions

AQ-11 The owner/operator shall minimize emissions of NOy and CO from the
Gas Turbine Units to the maximum extent possible during the
commissioning period according to the APCO and CPM approved Start up and
Commissioning Plan.

Verification: The owner/operator shall submit for approval the Startup and
Commissioning Plan to the District and CPM no later than 30 days prior to
beginning Initial Commissioning activities.  Emissions verification shall be
determined through reporting requirements of Condition AQ-16.

AQ-12 At the earliest feasible opportunity in accordance with the
recommendation of the equipment manufacturer, the combustors of the Gas
Turbines and duct burners of HRSGs shall be tuned © minimize NOx and CO
emissions.

Verification: The owner/operator shall notify the District and CPM and the City of

Morro Bay by letter of the exact date that the combustors for each gas
turbine/duct burner set have been tuned, no later than 10 days following the
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completion of the tuning. Emissions verification shall be determined through
reporting requirements of Condition AQ-16.

AQ-13 At the -earliest feasible opportunity in accordance with the
recommendations of the equipment manufacturer's, the SCR and oxidation
catalyst systems shall be installed, adjusted, and operated to minimize the
emissions of nitrogen oxides, ammonia and carbon monoxide from the gas
turbines.

Verification: The owner/operator shall notify the District, the City of Morro Bay,
and CPM by letter of the exact date that the SCR and oxidation catalyst were
operational for each gas turbine/duct burner set, no later than 10 days following
the date they were operational. Emissions verification shall be determined
through reporting requirements of Condition AQ-16.

AQ-14 The total number of firing hours of each Gas Turbine and its duct
burner without abatement of nitrogen oxide emissions by the SCR System shall
not exceed 300 hours during the commissioning period. Such operation of
the Gas Turbine without abatement shall be limited to discrete
commissioning activities that can only be properly executed without the SCR and
oxidation catalyst systems in place. Upon completion of these activities,
the owner/operator shall provide written notice to the District and the
unused balance of the 300 firing hours without abatement will expire.

Verification: See the verification for Condition of Certification AQ-13 The first
guarterly emissions report as required under Condition AQ-24 shall include a daily
log of hours of operation.

AQ-15 The total mass emissions of nitrogen oxides, carbon monoxide,

volatile organic compounds, PMjp, and sulfur dioxide that are emitted from
each Gas Turbine during the commissioning period shall accrue towards
the quarterly emission limits specified in Condition of Certification AQ-29.

Verification: See the verification for Condition of Certification AQ-29.

AQ-16 During the commissioning period, the owner/operator shall demonstrate
compliance with Conditions of Certification AQ-13 and -14 through the use of

properly operated and maintained continuous emission monitors and data
recorders for the following parameters:

firing hours,

fuel flow rates,

stack gas nitrogen oxide emission concentrations,

stack gas carbon monoxide emission concentrations and

stack gas oxygen concentrations.
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The monitored parameters shall be recorded at least once every 15
minutes (excluding normal calibration periods or when the monitored source is not
in operation) for the Gas Turbine Units. The owner/operator shall use District-
approved methods to calculate heat input rates, nitrogen dioxide mass emission
rates, carbon monoxide mass emission rates, and NOx and CO emission
concentrations, summarized for each clock hour and each calendar day.

Verification: The project owner/operator shall include the information required in
this condition in the first quarterly report required under the verification to
Condition AQ-24.  All records shall be retained on site for at least 5 years
from the date of entry and made available to District and CEC personnel upon
request.

AQ-17 The owner/operator shall conduct a District and CEC approved source
test using external continuous emission monitors to determine compliance
with Condition of Certification AQ-27. The source test shall determine NOy, CO,
and VOC emissions during start-up and shutdown of the gas turbines. The
VOC emissions shall be analyzed for methane and ethane to account for
the presence of unburned natural gas. The source test shall include a
minimum of three start-up and three shutdown periods. Prior to the execution of
the source tests, the owner/operator shall submit to the District, the CEC
Compliance Program Manager (CPM), and the City of Morro Bay a
detailed source test plan designed to satisfy the requirements of this condition.
The District, the CEC CPM will notify the owner/operator of any
necessary modifications to the plan within 20 working days of receipt of the
plan; otherwise, the plan shall be deemed approved. The City of Morro Bay may
submit comments. The owner/operator shall incorporate the District and CEC
CPM comments into the test plan. The owner/operator shall notify the District,
the CEC CPM, and the City of Morro Bay prior to the planned source testing date.
Source test results shall be submitted to the District and the CEC CPM for
approval and to the City of Morro Bay for review and comment. The following
source test methods shall be used unless otherwise directed by the APCO: EPA
Methods 201A/202 (PM;p and condensable particulate matter) for PMio; EPA
Method 7E or 20 for NOy ; EPA Method 10 or 10B for CO; EPA Method 3, 3A, or
20 for Oy; EPA Method 18 for VOC.

Verification: Not more than thirty days after the end of the Commissioning
Period, the owner/operator shall conduct a District and CEC approved source test
using external continuous emission monitors to determine compliance
with Condition of Certification AQ-27. The owner/operator shall submit a source
testing methodology to the District and CPM for approval not more than 20
working days prior to the intended source test date. The owner/operator shall
notify the District and the CEC CPM and the City of Morro Bay within seven
(7) working days prior to the planned source testing date. Source test
results shall be submitted to the District and the CEC CPM and the City of Morro
Bay within 30 days of the source testing date.
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AQ-18 The owner/operator shall conduct a District and CPM approved source
test on each HRSG exhaust stack while the gas turbines and associated HRSG
duct burner are operating at maximum allowable operating rate and at minimum
load (simulating startup conditions) to demonstrate compliance with Condition of
Certification AQ-19 for formaldehyde, acrolein, benzene and polycyclic aromatic
hydrocarbons (PAHS). If three consecutive biennial source tests demonstrate that
the annual emissionrates are 75% below the established significance levels
contained in District Rule 219, then the owner/operator may discontinue future
testing for that pollutant under this permit condition.

Verification: The owner/operator shall conduct the source test described in this
condition not more than 30 days after the end of the Commissioning Period and
on a biennial basis thereafter. The owner/operator shall submit the results of
these source tests not more than 60 days following the date of the source tests.

AQ-19 For the entire facility, the cancer risk shall not exceed ten in a million
and the health hazard index shall not exceed one as determined by
the procedures contained in District Rule 219, Toxic New Source Review.

Verification: See the verification for Condition of Certification AQ-20.

AQ-20 To demonstrate compliance with Condition of Certification AQ-19, the
owner/operator shall calculate and record on an annual basis the maximum
projected emissions of acrolein, formaldehyde, PAHs and benzene. Maximum
projected annual emissions shall be calculated using the maximum heat input rate
and the highest emission factor (pounds of pollutant per mmBtu of heat
input) determined by any source test of the Gas Turbine Units.

Verification: The owner/operator shall submit these calculations and a summary

of the results as part of each 4™ quarter report to the CPM and the City of Morro
Bay.

AQ-21 The owner/operator shall perform a revised health risk assessment
to update emissions of acrolein, benzene, PAHs and formaldehyde using

the emission rates determined by the source test required under Condition of
Certification AQ-18 and the most current District approved procedures and unit

risk factors in effect at the time of the analysis.

Verification: The owner/operator shall submit this risk analysis shall to the District
and the CEC CPM and the City of Morro Bay within 60 days of the source test
date.

AQ-22 The owner/operator shall conduct a District-approved PM;o source test

on each HRSG exhaust stack to demonstrate compliance with Condition of
Certification AQ-25 The testing must be performed at three load levels: full gas
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turbine load with duct firing, full load without duct firing, and partial load without
duct firing.

Verification: The owner/operator shall perform the source test as indicated in
this condition not more than thirty days after the end of the Commissioning
Period and once every 6 months thereafter. If any two consecutive source
tests demonstrate that emission rates at a specified load level is less than 75%
ofthe permitted limits, source testing for that load level shall only be
required once in every 12 month period. All source test results shall be
submitted for approval to the CPM no later than 60 days after the source test
date.

Gas Turbine Unit Operating Conditions

AQ-23 The heat input rates shall not exceed the following:

Each gas turbine: 1,850.4 mmBtu/hr
Each duct burner: 426.2 mmBtu/hr
Each gas turbine 2,141.2 mmBtu/hr and
and duct burner pair 49,062.4 mmBtu/day

Total all gas turbine
And duct burners 66,826,240.0 mmBtu/year

Verification: The owner/operator shall submit summary of the fuel monitor
recording demonstrating compliance with the limits established in the Condition
as part of the Quarterly reports required in the verification of Condition AQ-24 to
the CPM and the City of Morro Bay.

AQ-24 The maximum daily combined emissions from the gas turbine
units, including start-ups and shutdowns, shall not exceed the following limits:

Pollutant Lbs/Day
Oxides of Nitrogen (NOy) 2,483.2
Carbon Monoxide (CO) 10,652.8
Particulate Matter <10 microns (PMxo) 1,203.2
Volatile Organic Compounds (VOC) 644.3

Ammonia (NHz) 1,336.5
Sulfur Dioxide (SOy) 134.4

Verification: The owner/operator shall provide quarterly reports no later than 45
days after the end of each calendar quarter to the CPM and the City of Morro
Bay that demonstrates compliance with the emissions limits of this condition.
The owner/operator shall submit for approval to the CPM and to the City of Morro
Bay for review and comment, the form and content in the Quarterly reports, CEM
(and PEM if available) data, fuel consumption data, operational load levels,
startup/shutdown times and emission factors established by the most recent
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source tests sufficient to demonstrate compliance with the emission limits
established in the Conditions of Certification.

AQ-25 The pollutant mass emission rates in the exhaust discharged to
the atmosphere from each Gas Turbine Unit shall not exceed the following limits:

Pollutant Lbs/Hour Lbs/Day
Oxides of Nitrogen (NOy) 15.5 354.3
Carbon Monoxide (CO) 9.4 215.8
Particulate Matter <10 microns (PMy) 13.3 300.8
Volatile Organic Compounds (VOC) 5.4 107.9
Ammonia (NH3) 14.6 334.1
Sulfur Dioxide (SOy) 15 33.6

These limits shall not apply during start-up, which is not to exceed four (4) hours.
SCR and oxidation catalyst controls and good engineering practices shall be
used to the fullest extent practical during start-up to minimize pollutant emissions.
The CO emission limit shall be 18.9 Ibs/hour for the first 12 months of operation
and 9.4 Ibs/hour thereafter. The NHs limit shall be 29.2 Ibs/hour for the first 12
months of operation (1st year), 21.9 Ibs/hour for the second 12 months of
operation (2nd year) and 14.6 lbs/hour thereafter.

Verification: The owner/operator shall provide data in the quarterly reports
required in the verification for Condition of Certification AQ-24 that demonstrates
compliance with the emissions limits of this condition.

AQ-26 The pollutant concentrations discharged to the atmosphere from each
Gas Turbine unit shall not ultimately exceed the following limits, calculated at
15 percent O2, dry, averaged over the time period noted:

Pollutant Concentration (ppmvd) Averaging Time
Oxides of Nitrogen (as NOy) 2.0 rolling one-hour

Carbon Monoxide (CO) 2.0 rolling three-hour
Ammonia (NHs) 5.0 rolling three-hour

These limits shall not apply during start-up, which is not to exceed four (4) hours,
or shutdown, which is not to exceed one (1) hour. SCR catalytic controls and
oxidation catalyst and good engineering practices shall be used to the fullest
extent practical during start-up to minimize pollutant emissions. Start-up shall be
defined as the period of time after fuel flow isinitiated until the Gas Turbine
achieves two consecutive CEM data points in compliance with the emission
concentration limits of this Condition, not to exceed four (4) hours. Shutdown
shall be defined as the period of time from noncompliance with the emission
concentration limits of this Condition until the termination of fuel flow to the Gas
Turbine, not to exceed one (1) hour.
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The CO emission limit shall be 4.0 ppmv for the first 12 months of operation
and 2.0 ppmv thereafter. The NHg limit shall be 10 ppmv for the first 12 months of
operation (1st year), 7.5 ppmv for the second 12 months of operation (2nd year)
and 5.0 ppmv thereatfter.

Verification: The owner/operator shall provide data in the quarterly reports
required in the verification for Condition of Certification AQ-24 that demonstrates
compliance with the emissions limits of this condition.

AQ-27 Start-up pollutant emission rates discharged to atmosphere from each
Gas Turbine during a start-up shall not exceed the following limits. These
limits apply to any start-up period, which shall not exceed four (4) hours.

POLLUTANT LB/STARTUP
Oxides of Nitrogen (as NO,) 320.0
Carbon Monoxide (CO) 2,480.0
Volatile Organic Compounds (as CH4) 64.0

Verification: The owner/operator shall provide data in the quarterly reports
required in the verification for Condition of Certification AQ-24 that demonstrates
compliance with the emissions limits of this condition.

AQ-28 Each Gas Turbine unit shall be limited to 400 hours of startup and
shutdown time per year; no more than two turbines shall be in startup mode at
anyone time. Each gas turbine shall be limited to a combined start-up
and shutdown time of 4 hours per rolling 24-hour period. A log of all startups and
shutdowns shall be maintained onsite and retained for the most recent 5-year
period. The log shall include date and time of occurrence, total time in startup or
shutdown mode, total emissions of NOy and CO in tons for each event.

Verification: The owner/operator shall maintain this information on site for a
minimum of five years and make it available to the District and CPM upon
request. This information shall be summarized and submitted as part of the
Quatrterly reports to the CPM and to the City of Morro Bay.

AQ-29 Emission from all gas turbine unit sources shall not exceed the following
limits:

POLLUTANT TONS/QUARTER TONS/YEAR
Oxides of Nitrogen (NOy) 76.83 292.30
Carbon Monoxide (CO) 167.32 636.54
Particulate Matter <10 microns (PMjo) 53.41 203.20
Volatile Organic Compounds (VOC) 20.40 77.60
Sulfur Dioxide (SOy) 6.05 23.00
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Verification: The owner/operator shall provide data in the quarterly reports
required in the verification for Condition of Certification AQ-24 that demonstrates
compliance with the emissions limits of this condition. The annual emissions
data (tons/year) shall be included in the 4™ quarter summary.

AQ-30 CEM Systems, including remote District access, shall be installed
and operated on each of the Gas Turbine Units. These systems shall
be designed to continuously record the measured gaseous concentrations,
and shall calculate and continuously monitor and record the CO, Oz, NHs3
and NOy concentrations, corrected to fifteen (15) percent oxygen (O2) on a
dry basis. The equipment installed for the continuous monitoring of CO shall be
maintained and operated in accordance with 40 CFR Part 60, Appendix F. The
equipment installed for the continuous monitoring of O, and NOy shallbe
maintained and operated in accordance with 40 CFR Parts 72 and 75. For
periods of missing CO data, CO hourly values shall be substituted from valid
hourly average data from the previous thirty (30) unit operating days, excluding
periods of startup and shutdown. The CO data shall be substituted based on
equivalent incremental load ranges.

Verification: The owner/operator shall submit CO, NOy and ammonia data

corrected to 15% O,, indicating substituted CO data as necessary as a part of
the Quarterly reports to the CPM.

AQ-31 The owner/operator shall conduct a Relative Accuracy Test Audit (RATA)
on the CEMS inaccordance with 40 CFR Part 60, Appendix B, Performance
Specifications; a performance test shall also be performed, and the written test
results of the performance tests shall be provided to the District and CPM for
approval. A complete test protocol shall be submitted to the District and CPM
prior to testing, and notification to the District and CPM prior to the actual date of
testing shall be provided sothat a District observer may be present. The
performance tests shall include those parameters specified in the approved test
protocol, and shall at a minimum include the following:

a. Oxides of Nitrogen (as NO,): ppmv dry at 15% O, and Ib/hr.

b. Carbon Monoxide: ppmv dry at 15% O, and Ib/hr.

C. Ammonia (NHz): ppmv dry at 15% O, and Ib/hr and the
following process parameters:

d. Natural gas consumption.

e. Turbine load in megawatts.

f Stack gas flow rate (SDCFM) calculated according to procedures
in EPA method 19, and % CO..

Verification: The owner/operator shall conduct the RATA test within sixty (60)
days after the end of the commissioning of the Gas Turbines. The
owner/operator shall submit the RATA results within sixty (60) days after testing
to the District and CPM for approval. The owner/operator shall submit the RATA
test protocols for approval to the District and CPM no later than thirty (30) days
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prior to the source test date. The owner/operators are to notify the District and
CPM of the actual test date at least ten (10) days prior to the test date. Changes
to the test date made subsequent to the initial ten days notification may be
communicated by telephone or other acceptable means no less than forty-eight
(48) hours prior to the new test date.

General Conditions

AQ-32 Each Gas Turbine and related HRSG shall be abated by a
properly operated and properly maintained SCR system whenever fuel is
combusted at those sources and the catalyst bed has reached minimum
operating temperature. Each turbine unit shall be abated by a properly operated
and maintained Oxidative Catalyst system.

Verification: The owner/operator shall provide the District or CPM access to the
power plant facility upon request.

AQ-33 The owner/operator shall take monthly samples of the natural
gas combusted. The samples shall be analyzed for sulfur content using District-
approved laboratory methods. The sulfur content test results shall be retained on
site for a minimum of five years from the test date and shall be utilized to
determine the quarterly SO, emissions. The quarterly SO, emissions shall be
determined by using the average sulfur content during the last three (3)
measurements along with the amount of fuel combusted during the last three
months. Quarterly SO, emissions shall be calculated and recorded within 30
days of the end of any month.

Verification: The owner/operator shall submit the results of the monthly sulfur

content tests and the calculated quarterly SO, emissions with the Quarterly
reports required under Condition AQ-24 to the CPM and to the City of Morro Bay.

AQ-34 The APCO, the CPM and the City of Morro Bay shall be notified in writing
before any changes are made to operating procedures, equipment, or materials
used which have the potential to increase the emission of any air contaminant.

Verification: The owner/operator shall notify the District, CPM, and the City of
Morro Bay in writing at least 60 days prior to making any changes as indicated in
this Condition.

AQ-35 The gas turbine units and related ancillary equipment shall be
operated and maintained in accordance with the manufacturer's
recommendations and the information presented in the application under which
this permit was granted.

Verification: See the verification for Condition of Certification AQ-24.
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AQ-36 If the APCO determines that the operation of this equipment is causing
a public nuisance, the owner/operator shall take immediate action and eliminate
the nuisance.

Verification: The owner/operator shall include any such findings by the APCO in
the Quarterly reports to the CPM and to the City of Morro Bay.

AQ-37 The owner/operator shall demonstrate emissions monitoring compliance
by using properly operated and maintained continuous emission monitors
(CEMSs) during all hours of operation including equipment Start-up and Shutdown
periods, except for periods of CEM maintenance performed in accordance
with District requirements, for all of the following parameters:

a. Firing hours and fuel flow rates for the gas turbines and duct burners.

b. Oxygen (O;) concentrations, Nitrogen Oxide (NOy) concentrations, and
Carbon Monoxide (CO) concentrations.

c. Ammonia injection and emission rates.

The owner/operator shall record all of the above parameters every 15 minutes
(excluding normal calibration periods) and shall summarize all ofthe above
parameters for each clock hour. For each calendar day, the owner/operator shall
calculate and record the total firing hours, the average hourly fuel flow rates, and
pollutant emission concentrations.

The owner/operator shall use the parameters measured above and
District approved calculation methods to calculate the following parameters:

d. Heat input rate.

e. Corrected NOyx concentrations, NOyx mass emissions (as
NOy), corrected NH3z concentrations, NHs mass emissions corrected
CO concentrations, and CO mass emissions.

Records shall be maintained onsite for a period of five years after
creation, unless otherwise allowed by the APCO.

Verification: The owner/operator shall provide data in the quarterly reports
required in the verification for Condition of Certification AQ-24 that demonstrates
compliance with the information requirements of this condition.

AQ-38 For each emission source, the owner/operator shall record the
parameters specified in d. and e. of this Condition every 15 minutes (excluding
normal calibration periods). As specified below, the owner/operator shall
calculate and record the following data:

a. Total heat input rate for every clock hour.

b. The NOx mass emissions (as NO), and corrected average
NOx emission concentration for every clock hour.
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c. The CO mass emissions, and corrected average CO
emission concentration for every rolling three-hour period.

d. On an hourly basis, the cumulative total NOx mass emission
(as NOy) and the cumulative total CO mass emissions.

e. For each calendar day, the cumulative total NOx mass emission
(as NO») and the cumulative total CO mass emissions.

f. For each calendar quarter, the cumulative total NOx mass
emission (as NOy) and the cumulatve total CO mass
emissions.

g. For each calendar year, the cumulative total NOx mass emission
(as NO») and the cumulative total CO mass emissions.

h. Records shall be maintained onsite for a period of five years
after creation, unless otherwise allowed by the APCO.

Verification: The owner/operator shall provide data in the quarterly reports
required in the verification for Condition of Certification AQ-24 that demonstrates
compliance with the information requirements of this condition.

AQ-39 The owner/operator shall calculate and record on a daily basis, the
Volatile Organic Compound (VOC) mass emissions, Fine Particulate Matter
(PMjyo) mass emissions, Sulfur Dioxide (SO;) mass emissions, and
Ammonia (NH3z) mass emissions from each source. The owner/operator shall
use the actual heat input rates, actual start-up times, actual shutdown times,
and District-approved emission factors to calculate these emissions.
Records shall be maintained onsite for a period of five years after creation,
unless otherwise allowed by the APCO. The calculated emissions shall
be presented as follows:

a. For each calendar day, VOC, PMjp, SO, and NHs; mass
emissions shall be summarized for each source.

b. On a daily basis, the cumulative total VOC, PMjo, SO, and NH3; mass
emissions shall be summarized for each calendar quarter and for the
calendar year.

Verification: The owner/operator shall provide data in the quarterly reports
required in the verification for Condition of Certification AQ-24 that demonstrates

compliance with the information requirements of this condition.

AQ-40 Instrumentation must be operated to measure the SCR catalyst
inlet temperature and pressure differential across the SCR catalyst.

Verification: The owner/operator shall provide the District or CPM access to the
power plant facility upon request.

AQ-41 The owner/operator shall submit to the Air Pollution Control District a
written report each month that shall include:
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a. time intervals, date, and magnitude of excess emissions;

b. nature and cause of the excess emission, and corrective
actions taken;

c. time and date of each period during which the continuous
monitoring system was inoperative, except for zero and span
checks, and the nature of system repairs and adjustments; and

d. a negative statement when no excess emissions occurred.

e. Records shall be maintained onsite for a period of five years
after creation, unless otherwise allowed by the APCO.

Verification: A copy of this report shall be submitted as part of the Quarterly
reports to the CPM and to the City of Morro Bay.

AQ-42 The owner/operator shall monitor and report SO, emissions in
accordance with 40 CFR Parts 72 and 75.

Verification: See the verification for Condition of Certification AQ-24.

AQ-43 The owner/operator shall hold “Acid Rain“ Sulfur Dioxide Allowances in

the compliance sub accounts not less than the total annual emissions of
sulfur dioxide for the previous calendar year.

Verification: The owner/operator shall submit a copies of correspondence with
the District demonstrating compliance in the 4™ quarterly report to the CPM and
to the City of Morro Bay as to demonstrate compliance with this Condition.

AQ-44 The equipment installed for the continuous monitoring of CO2 or O2

and NOy shall be maintained and operated in accordance with 40 CFR Parts
72 and 75.

Verification: The owner/operator shall provide the District or CPM access to the
power plant facility upon request.

AQ-45 A written Quality Assurance program must be established in
accordance with 40 CFR Part 75, Appendix B and 40 CFR Part 60, Appendix F
whichincludes, but is not limited to: procedures for daily calibration
testing, quarterly  linearity and leak testing; record keeping and
reporting implementation, and relative accuracy testing.

Verification: The owner/operator shall provide the District or CPM access to the
power plant facility upon request.

AQ-46 Pursuant to Clean Air Act Amendments (CAAA) Title IV, Part 75,
Section 75.50, permanent records shall be maintained onsite for a period of
five years after creation. The records at a minimum shall include all
items specified in Section 75.50.
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Verification: The owner/operator shall make all such records available to the
CPM upon request.

AQ-47 Pursuant to CAAA, Title IV, Part 75, Section 75.64, quarterly reports
shallbe submitted to the District within 30 days following the end of the
calendar quarter. The reports must be in electronic format and at a minimum
must include all items listed in Section 75.64.

Verification: See the verification for Condition of Certification AQ-24.

AQ-48 The owner/operator shall perform testing monthly (or less frequently
if deemed appropriate by the Air Pollution Control Officer) to verifycompliance
with the Ammonia (NHz) slip limit. The owner/operator shall conduct this testing
in accordance with the collection method specified in BAAQMD Source Test
Procedure ST-1B and the analysis specified in EPA method 350.3.

Verification: The owner/operator shall submit the results of all monthly ammonia
slip tests to the CPM and to the City of Morro Bay as part of the Quarterly and
Annual reports.

AQ-49 Annual performance tests shall be conducted once in every twelve-
month period in accordance with Air Pollution Control District test procedures.

Verification: The written results of the performance tests shall be provided to the
District, the CPM, and the City of Morro Bay within thirty (30) days after each
test. A testing protocol shall be submitted to the District no later than thirty (30)
days prior to the testing, and notification to the District at least ten (10) days prior
to the actual date of testing shall be provided so that a District observer may be
present. Changes to the testdate made subsequent to the initial ten day
notification may be communicated by telephone or other acceptable means no
less than forty-eight (48) hours prior to the new test date. If the testing cannot be
completed during a twelve month period due to the equipment being non-
operational or in limited operation at the end of the current twelve month period,
the APCO may delay testing until the unit is operating at sufficient capacity.

AQ-50 The owner/operator shall report all breakdowns which result in the
inability to comply with any emission standard or requirement contained on
this permit to the APCO and the City of Morro Bay as soon as reasonably
possible, but in any case within4 hours of its detection. The APCO may elect to
take no enforcement action if the owner/operator demonstrates to the APCO’s
satisfaction that a breakdown condition exists.

As soon as the occurrence has been corrected, but no later than 10 days after

the breakdown, a written report shall be supplied to the APCO and the City of
Morro Bay. This report shall include at a minimum:
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a. a statement that the condition or failure has been corrected and
the date of correction; and

b. a description of the reasons for the occurrence; and

c. a description of the corrective measures undertaken and/or to
be undertaken to avoid such an occurrence in the future; and

d. pictures of the failed equipment when applicable.

Verification: All breakdown reports are to be included in the Quarterly reports to
the CPM and to the City of Morro Bay.

AQ-51 The owner/operator shall provide adequate stack sampling ports
and platforms to enable the performance of source testing. The location
and configuration of the stack sampling ports shall be subject to District
review and approval.

Verification: The owner/operator shall provide the District or CPM access to the
power plant facility upon request.

AQ-52 No air contaminant shall be discharged into the atmosphere for a period
or periods aggregating more than three (3) minutes in any one (1) hour which is
as dark or darker than Ringlemann 1 or equivalent 20% opacity.

Verification: The owner/operator shall provide the District or CPM access to the
power plant facility upon request.

AQ-53 If any of the existing standby diesel engines are relocated to the new
turbine plant, the owner/operator shall provide written notice to the APCO, and
shall receive written approval from the APCO, prior to such relocation. Any notice
of proposed relocation shall be accompanied by a health risk assessment
prepared in accordance with District Rule 219. If the APCO determines the health
risk exceeds the toxic impact limits of Rule 219, the owner/operator shall install
APCO approved oxidation particulate traps or APCO approved equivalent
controls on any relocated standby diesel engine rated at 50 hp or greater prior
and use ultra low sulfur fuel.

Verification: The owner/operator shall notify the CPM with 30 days if such action
is taken pursuant to this Condition.

AQ-54 Any representative of the Air Pollution Control District authorized by the
Air Pollution Control Officer or the California Energy Commission shall be
permitted, pursuant to the authority contained in Section 41510 of the California
Health and Safety Code:

a. to enter upon the premises where the source is located or in

whichany records are required to be kept under the terms and
conditions of this authorization;
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b. to have access to and copy any records required to be kept
under the terms and conditions of this authorization;

c. to inspect any equipment, operation, or process described
or required in this authorization; and,

d. to sample emissions from the source.

Verification: The owner/operator shall provide the District or CPM access to the
power plant facility upon request.

AQ-55 The turbines and duct burners shall be fired exclusively on natural gas.
Verification: See the verification for Condition of Certification AQ-23.

AQ-56 The minimum stack height of any HRSG shall each be at least 145
feetabove grade level at the stack base.

Verification:  The owner/operator shall submit relevant “as-built” design
diagrams showing the final true height of each of the HRSGs.
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B. HAZARDOUS MATERIALS MANAGEMENT

This analysis considers whether the construction and operation of the Morro Bay
Power Plant Project will have a significant impact on public health and safety
resulting from the use, handling, transportation, or storage of hazardous
materials at the facility. Related issues are also addressed in the Waste
Management, Worker Safety, and Traffic and Transportation portions of this

Decision.

Several locational factors affect the potential for project-related hazardous
materials to cause adverse impacts. These include local meteorological
conditions, terrain characteristics, and the proximity of population centers and
sensitive receptors. The evidence of record incorporates these factors in the

analysis of potential impacts.

1. Natural Gas

As the fuel for the proposed power plant, natural gas poses a fire and/or
explosion risk due to its flammability. Natural gas is composed primarily of
methane but also contains ethane, propane, nitrogen, butane, isobutane and
isopentane. It is colorless, odorless, and tasteless and is lighter than air. Natural
gas can cause asphyxiation when methane is ninety percent in concentration.
Methane itself is flammable when mixed in air at concentrations of 5 to 14
percent. Natural gas, therefore, poses a risk of fire and/or explosions if a release
were to occur. In particular, gas explosions can occur in the facility’'s Heat
Recovery Steam Generator. However, due to its tendency to disperse rapidly,
natural gas is less likely to cause explosions than many other fuel gases, such as
propane or liquefied petroleum gas. While the Project will use natural gas in

significant quantities, it will not be stored on-site. (Ex. 115, p. 3.2-8.)
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The risk of a fire and/or explosion on-site can be reduced to insignificant levels
through adherence to applicable codes and development and implementation of
effective safety management practices during start-up. For example, the
National Fire Protection Association has established controls for gas fired
equipment, including:

1) the use of double block and bleed valves for gas shut-off;

2) automated combustion controls; and

3) burner management systems.
These measures will significantly reduce the likelihood of an explosion in gas-
fired equipment. Additionally, start-up procedures will require air purging of the
gas turbines prior to start-up, thus precluding the presence of an explosive

mixture. (lbid.)

The Safety Management Plan proposed by Applicant will address the handling
and use of natural gas and significantly reduce the potential for equipment failure
due to improper maintenance or human error. Since the proposed facility will not
require the installation of any new gas pipelines off-site, impacts from a break in
the pipeline are limited to the existing pipelines already in use in the area and to
the new pipeline to be installed onsite. The design of the natural gas pipeline is
governed by laws and regulations discussed in the Conditions of Certification
found in the Facility Design portion of this Decision, supporting exhibits, and
related LORS. The only new gas pipelines installed for the proposed Project will
be placed on-site where the risk of natural gas accidents can be better controlled
and minimized. Therefore, the use of natural gas at the Project site will not result

in adverse off-site impacts. (lbid.)
2. Aqueous Ammonia
The Project will use aqueous ammonia in controlling the emission of oxides of

nitrogen (NOy) from the combustion of natural gas in the facility. The accidental

release of agueous ammonia without proper mitigation can result in hazardous
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down-wind concentrations of ammonia gas. The Project will use two 30,000-
gallon tanks to store the 29.4 percent solution aqueous ammonia. (Ex. 115, p.
3.2-9)

a. On-Site Facilities

Applicant presented its testimony through a panel of experts made up of Eric
Walther, James White, and Brent Waggener. They summarized the design
features of the ammonia handling and storage facilities at the Project. These
features include:

» Choice of aqueous, rather than anhydrous, form of ammonia to
reduce consequences if there were an accidental release.

» Central location of the agqueous ammonia storage facility on the
MBPP site to keep it as far away as possible from surrounding
residential areas.

» Passive secondary containment structures that surround each
agueous ammonia storage tank and the tank truck unloading
facility, limiting the area of potential spread of an accidental
release.

» Underground containment (tertiary) vault that would collect an
accidental release, reducing its ability to vaporize into the
atmosphere.

e 24-inch drain at the bottom center of the sloped secondary
containment beneath each aqueous ammonia storage tank,
combined with direct entry into the vault to reduce the time
available for ammonia to volatilize from an exposed pool of liquid.

» Use of plastic balls to reduce ammonia evaporation from an
exposed liquid surface, or out of the underground containment
vault. (Ex. 4, p. 6.15-1; Ex. 134, p. 17; 1/29/02 RT 98-99.)
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b. Transport of AQueous Ammonia

The combined-cycle gas turbines proposed for the Project will use approximately
2,564 tons of aqueous ammonia per year, requiring delivery of 6,000 gallons in a
tank truck approximately once every 3 days. (Ex. 4, p. 6.15-15; Ex. 134, p. 20.)

Applicant’'s witnesses testified that tank truck transport of agueous ammonia for
agriculture and other industry throughout California has experienced no incidents
according to the U.S. Department of Transportation database for the period
1993-1999. The Project will only utilize tank truck transport (e.g., USDOT
407/MC 307 design or equivalent) because these vehicles are specifically
designed to safely transport aqueous ammonia and other hazardous liquids.
Duke’s witness, Dr. Walther’s, stated his opinion that the excellent safety record
for the tank truck transport of agueous ammonia indicates that the probability is
negligible for an incident in which aqueous ammonia might be spilled from such a

truck in proximity to the public in Morro Bay. (lIbid.)

The evidence confirms that the transportation of aqgueous ammonia pursuant to
the requirements of applicable federal and state LORS will result in no significant
impacts. (Ex. 4, p. 6.15-15; Ex. 134, p. 18.)

Staff's independent analysis agreed with that of Applicant. “Indeed, S[s]taff has
failed to find a single accident or spill of aqueous ammonia either at a CEC-
certified power plant or during transportation to a CEC-certified power plant.” (Ex.
115, p. 3.2-14, 17:32-34.) Condition of Certification HAZ-6 will ensure that
hazardous materials used at the Project will only be delivered along routes
approved as safe by the CPM. (Ex. 115, p. 3.2. -14.)

c. Risk of Off-Site Ammonia Release

To assess the potential impacts associated with an accidental release of
agueous ammonia from the Project, Applicant and Staff analyzed four “bench

mark” exposure levels of ammonia gas occurring off-site. These include: 1) the
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lowest concentration posing a risk of lethality, 2,000 ppm; 2) the Immediately
Dangerous to Life and Health (IDLH) level of 300 ppm; 3) the Emergency
Response Planning Guideline (ERPG) level 2 of 150 ppm (recently changed from
the 200 ppm value), which is also the Risk Management Plan (RMP) level 1
criterion used by USEPA and the State of California; and 4) the level considered
by the Energy Commission staff to be without serious adverse effects on the
public for a one-time exposure of 75 ppm.*’ Staff presumes that a potential
release of less than 75 ppm at any public receptor does not pose a risk of
significant impact. However, Staff also assessed the probability of occurrence of
the release and/or the nature of the potentially exposed population in determining
whether there exists a likelihood of a potentially significant impact. (Ex. 115, p.
3.2-9)

Applicant and Staff applied the various analytical techniques through two
separate modeling scenarios: a “worst case” which assumes a spontaneous
catastrophic failure of the entire contents of one storage tank and, an “alternative
scenario which presumes the release of 8,000 gallons of aqueous ammonia from
a delivery truck, applying more realistic meteorological assumptions than are
used for the worst case. The worst-case scenario is so unlikely as to be
essentially impossible, while the alternative case scenario is conceivable,
although improbable. (Ex. 115, p. 3.2-10; Ex. 4, p. 6.15-21; Ex. 134, 23.)

The results of the modelinig established that in both instances, concentrations
exceeding 75 PPM would be confined within the Project site (916 feet from the
storage tanks for the worst-case and 724 feet for the alternative scenario).
Therefore, the evidence of record established that, based on accepted modeling
techniques, release of agueous ammonia used for the Project will not cause a

significant impact. (Ibid.)

*" A detailed discussion of the exposure criteria considered by Staff and the applicability of the
criteria to different populations and exposure-specific conditions is provided in Appendix A of the
Hazardous Materials analysis of the FSA. (Exhibit 115, p. 3.2-23.)
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3. Hydrazine versus Carbohydrazide

Duke proposes to continue at the proposed Project the current use of aqueous
hydrazine as an oxygen scavenger for boiler feed water. Pure hydrazine is
toxic, very volatile, and is very hazardous to handle. Howewer, many of these
concerns are eliminated by use of a 35 percent aqueous solution, which is
currently in use at the existing plant and is proposed for the modernization
Project. Nevertheless, even in agueous solution, risks remain. (Ex. 115, 3.2-10.)
Staff recommends Applicant not be permitted to use hydrazine, but be required
to use carbohydrazide instead. If however, Applicant is permitted to continue
using aqueous hydrazine, Staff recommends that mitigations for the risks of
such use, transfer, and storage should be added to the Safety Management
Plan“® called for in Conditions of Certification HAZ-3. (Ex. 116, pp. 3-4.)

a. On-Site Facilities

The Applicant concurs with the Staff's recommendation for the Safety
Management Plan on aqueous hydrazine, but does not concur with the
recommendation to replace the aqueous hydrazine with carbohydrazide. (Ex.
134, p. 15.) Applicant's witness testified that the design for the aqueous
hydrazine system ensures the continued safe use of hydrazine. The Project will
store 347 pounds of aqueous hydrazine in a stainless steel tote with indented
fittings which would sit in a secondary concrete containment wall with a special
storage building. The building will be surrounded by a berm. Applicant’s witness
testified that USEPA standards assume such a containment system reduces
vaporization by a factor of ten. He also noted that the amount of aqueous
hydrazine which will be stored at the Project is below the threshold required by
USEPA for modeling off-site consequences. (Ex. 134, p. 15; 1/29/02 RT 99-100.)

*8 Condition of Certification HAZ-3, proposed by Staff in the FSA originally required a Safety
Management Plan for aqueous ammonia and aqueous sodium hypochloride.
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Duke’s witness cited the forty-year track record of safe transport, delivery and
use of 35 percent aqueous hydrazine at the existing MBPP. (Ex. 134, p. 17.) In
addition, the witness testified regarding Duke’s concerns that if it uses
carbohydrazide, as Staff recommends, its vendor guarantees on the HRSG units
may be adversely affected by issues associated with accelerated corrosion or
cation conductivity problems. (1/29/01 RT 112.) However, Staff disputed this
claim. (Ex. 171; 1/29/02 RT 131.)

b. Transportation of Hydrazine

Applicant relied upon its 40-year experience with the safe use of hydrazine in its
handling and transport as well as the “excellent record for the safe transport of
aqueous hydrazine in California.” (1/29/02 RT 98; Ex. 134, p. 26.) Staff witness
Greenberg, on the other hand, voiced concerns that even if the modeling of off-
site impacts showed no significant impacts, risks from a transportation spill would
not necessarily be limited to a small pool area, as at the plant site, and response
time to control and remove the spill could lead to significant impacts. (Ex. 116, p.
1; 1/29/02 RT 136, 138-139.)

C. Risk of Off-Site Hydrazine Release

While state regulation does not require modeling and preparation of an RMP for
storage of aqueous hydrazine in amounts of less than 1000 pounds, Staff
conducted its own modeling for the use of hydrazine at the Project. (Ex. 134, p.
18.) The results of Staff's model indicated significant impacts in the event of an
aqueous hydrazine spill. (Ex. 115, p. 3.2-10.) Applicant countered that Staff
modeling had not assumed tertiary containment of aqueous hydrazine onsite.
However, Duke testimony showed that once modeling for off-site consequences
was properly corrected to accurately reflect Applicant’s facilities, the worst-case
location for an aqueous hydrazine release would be only one-fifth the distance of

the worst case aqueous ammonia release. Since neither worst-case analysis for
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agueous ammonia or aqueous hydrazine reaches the nearest residence,
Applicant concluded there would not be a significant impact. (Ex. 136.) Staff
witness Greenberg questioned Applicant's assumption of reliance on tertiary
containment, noting that on one site visit to the existing plant he observed that
the doors of the hydrazine containment building were left open and unattended,
causing him to question the adequacy of the building to contain a spill. (1/29/02
RT 137.)

The only other party offering evidence regarding the use of aqueous hydrazine
was Morro Bay Fire Department Chief Jeff Jones. The Fire Chief testified that he

would support the continued use of aqueous hydrazine.

...looking at the long-standing use of the aqueous
hydrazine currently on the plant, we felt that the
workers were trained in and familiar with the use of
agueous hydrazine, and that there have been no
reported incidents at the plant to our knowledge. And
with that in mind, it may be better to stay with a
chemical that people are familiar with onsite. (1/29/02
RT 154.)

Commission Discussion

The evidence is undisputed that with implementation of the Conditions of
Certification, the Project’'s use of natural gas will not pose a risk of significant
impacts. In addition, reliable modeling by Staff and Applicant has demonstrated
that the storage, use and transportation of aqueous ammonia will not create a
significant risk to on-site workers or to the public health and safety in Morro Bay.
CAPE’s argument that the record should contain modeling of a simultaneous
catastrophic failure of both agueous ammonia storage tanks is not persuasive.
The modeling contained in the record conforms with LORS and Staff standards.
By contrast, CAPE's position is based on mere speculation of risks from terrorism

and is wholly unsupported by any evidence in the record.
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We concur with the requests of the City that the Morro Bay Fire Department
should be able to review and comment upon any Safety Management Plans
required by the Conditions of Certification. However, while we expect the CPM
to give great weight to the terms agreed upon by Applicant and the City in their
Agreement to Lease (ATL), we do not include the terms of the ATL in the
Conditions of Certification. (Ex. 137.) The City’s concerns about adequate
equipment, personnel, and training regarding aqueous hydrazine are, we believe,
adequately addressed by the language contained in Condition of Certification
WORKER-3. (Ex. 115, p. 3.2-20, HAZ-3.6.)

Regarding Applicant’s desire to continue the use of aqueous hydrazine, rather
than carbohydrazide as recommended by Staff, we find for the Applicant. While
Staff testimony tends to show that carbohydrazide is probably to be preferred as
an oxygen scavenger, the evidence of record does not establish that Applicant’s
continued use of hydrazine poses a credible risk of significant impacts to public
health or the environment. Corrected modeling in the record establishes the
extent of worst case toxic impacts as within the plant site boundaries. (Ex. 136.)
This modeling was carried out even though the amount to be stored at the site is
below the state regulatory threshold requiring such modeling. We are also
persuaded by the safety history of using hydrazine at the existing plant for 40
years. (1/29/02 RT 98.) The Morro Bay Fire Chief buttressed this view by voicing
his preference for continued use of hydrazine, with which the Fire Department

and Duke employees are familiar.

Although we are not persuaded by Applicant's claims to having technical
problems using carbohydrazide as a substitute for hydrazine, neither are we
persuaded by Staff's claim of significant impacts likely to result from continued
use of aqueous hydrazine. In our view, it appears that carbohydrazide is the
preferred oxygen scavenger for use at new generation facilities in California.
However, we adopt Applicant’'s proposed wording to Condition of Certification

HAZ-3 which gives the CPM discretion over which material should be used. In
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exercising that discretion, we expect the CPM to give consideration to: 1) the
thoroughness of Applicant's Safety Management Plan regarding hydrazine, 2)
the recommendations of the Morro Bay Fire Department, and 3) whether
Applicant will provide self-closing doors to ensure closure of the tertiary

containment building when workers are not present.

In its comments on the PMPD, Staff reargues its position that Applicant should
be required to use carbohydrazide instead of aqueous hydrazine, which is
preferred by Applicant as an oxygen scavenger. Staff argues that, in general, the
Commission should always require the use of a less toxic alternative material if
the burden on the project owner is low. In addition Staff alleges that the
continued use of aqueous hydrazine posses a risk to plant workers, to the public
in the event of an on-site spill near the fence-line, and to the off-site public in the
event of a transportation spill. However, based on the evidence of record, the
Commission is convinced that the approach noted in the paragraph above
adequately accounts for safety considerations, as determined by the CPM.
Therefore, we find it is not necessary to mandate the use of carbohydrazide as

Staff requests.

FINDINGS AND CONCLUSIONS

Based on the uncontroverted evidence of record, we find as follows:

1. The Morro Bay Power Plant Project will use hazardous materials at the
facility.
2. Agqueous ammonia, aqueous hydrazine, sodium hypochlorite, petroleum

products, and natural gas are hazardous materials which will be used by
the Project and have the potential to create public health and safety
hazards.

3. Small quantities of hydrogen gas, scale inhibitors, corrosion controllers,
solvents, amines, and paint are hazardous materials which will be used by
the Project. During construction, additional small amounts of hazardous
materials will be used including, phosphate or nitrate cleaning solutions,
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cleaning solvents, antifreeze, and pesticides. Because these materials
will be stored in solid form, in small quantities, or possess very low toxicity,
any impacts of spill or release will be limited to the Project site.

4. The principal types of potential public health and safety hazards
associated with the hazardous materials noted in Finding 2 above are the
accidental release of ammonia gas and fire and explosion from natural
gas and, to a lesser degree, the accidental release of hydrazine.

5. The Project owner’s design and proposed mitigation measures will reduce
to acceptable levels the possibility of dangerous events associated with
the hazardous materials proposed for use at the Project.

6. The Conditions of Certification set forth below require safety and
mitigation measures, which will reduce Project-related risks to acceptable
levels both on and off the Project site.

7. The Morro Bay Power Plant Project’s handling, storage and transportation
of hazardous materials will rot contribute to a cumulative risk to public
health and safety.

8. With the implementation of the Conditions of Certification, the Project will
conform with applicable laws, ordinances, regulations, and standards
relating to hazardous materials management which are specified in
Appendix A of this Decision.

We, therefore, conclude that the hazardous materials used at the Morro Bay
Power Plant Project will not create or contribute to any significant adverse
impacts to the environment or to unreasonable risks b the public health and
safety.

CONDITIONS OF CERTIFICATION

HAZ-1 The project owner shall not use any hazardous material at the MBPP not
listed in Appendix B (Ex. 4, vol. 1-B, p. 6.15-19, Table 6.15-5.) or in greater
quantities or strengths than those identified by chemical name in Appendix B,
unless approved in advance by the CPM.

Verification: The project owner shall provide to the Compliance Project
Manager (CPM), in the Annual Compliance Report, a list of hazardous materials
contained at the facility in reportable quantities.
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HAZ-2 The project owner shall provide a Risk Management Plan to San Luis
Obispo County, the CPM, and the City of Morro Bay for review at the time the
plan is first submitted to the U.S. Environmental Protection Agency (EPA). The
project owner shall reconcile recommendations from San Luis Obispo County
and the CPM in the final document. A copy of the final plan, including all
comments, shall be provided to San Luis Obispo County and the CPM once
approved by EPA.

Verification: At least 60 days prior to the delivery of aqueous ammonia to
the proposed storage facility, the project owner shall provide the final plan listed
above and accepted by San Luis Obispo County to the CPM for approval.

HAZ-3 The project owner shall develop and implement a Safety Management
Plan for delivery of aqueous ammonia, aqueous sodium hypochlorite, and either
aqueous hydrazine or carbohydrazide. The plan shall include procedures,
protective equipment requirements, training and a checklist. It shall also include a
section describing all measures to be implemented to prevent mixing of these
chemicals with incompatible hazardous materials. The MBFD shall review and
comment upon and the CPM shall review and approve all aspects of the plan,
including, but not limited to, the project owner’s proposed use of either aqueous
hydrazine or carbohydrazide in accordance with all applicable laws, ordinances,
regulations, and standards.

Verification: At least sixty days prior to the delivery of aqueous ammonia,
agueous sodium hypochlorite, aqueous hydrazine or carbohydrazide to their
storage tanks, the project owner shall provide a Safety Management Plan as
described above to the CPM for review and approval and to the City of Morro
Bay for review and comment.

HAZ-4 The aqueous ammonia storage facility shall be designed to specifications
in American Petroleum Institute (API) 620. Each storage tank shall be protected
by a secondary containment basin capable of holding 100% of the tank storage
volume (administrative limit) plus the volume associated with 24 hours of rain
assuming the 25-year storm.

Verification: At least sixty days prior to delivery of aqueous ammonia to
the storage tanks, the project owner shall submit final design drawings and
specifications for the ammonia storage tank and secondary containment basin to
the CPM for review and approval.

HAZ-5 The project owner shall direct all vendors delivering agueous ammonia to
the site to use only transport vehicles, which meet or exceed the specifications of
DOT Code MC-307.

Verification: At least 60 days prior to receipt of aqueous ammonia on
site, the project owner shall submit copies of the notification letter to supply
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vendors indicating the transport vehicle specifications to the CPM for review and
approval.

HAZ-6 The project owner shall direct all vendors delivering any hazardous
material to the site to use only the route(s) approved by the CPM.

Verification: At least 60 days prior to receipt of any hazardous materials
on site, the project owner shall submit copies of the required transportation route
limitation to the CPM for review and approval.

Conditions HAZ-1, and HAZ-6 apply also to tank farm demolition.
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C. WORKER SAFETY AND FIRE PROTECTION

Industrial workers use process equipment and hazardous materials on a daily
basis. Accidents involving relatively small amounts of material can result in
serious injuries. The analysis for this topic assesses the completeness and
adequacy of the measures proposed by the Applicant to comply with applicable
worker health and safety requirements which apply during the plant’s
construction and operation phases and during demolition of the existing plant. It
also addresses fire protection and the ability of the Project and City of Morro Bay
Fire Department personnel to respond in case of an emergency at the project

site.

The fundamental inquiry under this topic is whether the Applicant will establish
adequate policies, procedures, training and hazard recognition and control at the
proposed facility to minimize the potential for injury to workers during
construction and operation. This matter is primarily governed by existing laws,
ordinances, regulations and standards which, if complied with, will assure that
worker safety will be maintained. The Commission determines specifically
whether the measures contained in the Applicant’s Health and Safety plans will
comply with all applicable safety laws, ordinances, regulations and standards

designed to protect workers.

SUMMARY OF THE EVIDENCE

Applicant’s witness testified in support of Duke’s position on the topic of Worker
Safety and Fire Protection. (Ex. 134, p. 30-52; Ex. 4, 8§ 6.17; Ex. 109; 1/29/02 RT
158-167.) He stated that the existing MBPP’s worker safety and fire protection
history dates back to the plant’s inception in May 1955, and that the safety record
at the plant easily surpasses the industry average concerning accidents. (1/29/02
RT 160.) The modernization Project is designed to continue all the current

elements that exist in the safety and health program, injury and illness prevention
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programs, and emergency response programs. (Exhibit 4, Section 6.17; Id. RT
161.)

a. Worker Safety

The worker safety practices at MBPP have evolved since the 1950s, along with
industry standards and federal and state regulations, resulting in a historically
safe operational environment at MBPP. Duke will continue to implement this
comprehensive safety program for the Project. (Ex. 4, p. 6.17-1; Ex. 134, pp. 31-
32))

Safe use and handling of hazardous materials are given close attention. (Ex. 4,
p. 6.17-1; Ex. 134, p. 32.) The existing program of employee training for safe
handling of hazardous materials includes both initial and refresher training to
assure that appropriate personnel are kept up to date on coordination with
response agencies, proper use of onsite emergency response equipment, and
hazardous materials information in the Business Plan/Contingency Plan, Spill
Prevention Control and Countermeasures (SPCC) Plan, and Stormwater
Pollution Prevention Plan. (Ex. 4, p. 6.17-1; Ex. 134, p. 32.)

The Applicant’'s witness noted that Duke maintains a Facility Emergency
Response Plan that contains detailed instructions for plant personnel to follow in
the event of a hazardous material release, fire, flood, earthquake or explosion.
The information includes maps, diagrams, contacts, teams, first aid and a
description of the Incident Command System. (Ex. 4, p. 6.17-1; Ex. 134, p. 32.)

To support safe construction practices, construction and demolition contractors at
MBPP obtain Duke Energy approval of their site-specific health and safety
programs, assuring consistency with the Duke Energy health and safety
program, and compliance with applicable LORS. (Ex. 134, p. 32.)
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For construction of the Project, including demolition of onsite tanks and
disassembly/removal of existing power generation facilities and stacks, Applicant
will require construction/demolition contractors to develop comprehensive site-
specific health and safety programs to protect the health and safety of their
employees.  This program will meet or exceed applicable federal and
governmental safety policies and procedures, and will have the flexibility to
incorporate subcontractor procedures and policies. It includes programs for
administration, personal protective equipment, injury prevention, occupational
health, fire protection and prevention, and equipment safety. (Ex. 4, p. 6.17-21;
Ex. 134, p. 43.)

Contractors will provide safety professionals to monitor construction/demolition
activities in conjunction with the Duke Energy Site Manager and assist in
implementing the construction/demolition safety program. In addition,
contractors will assist in managing the safety performance of subcontractors and
will establish with the subcontractors that safety is a condition of employment.
Selected subcontractors will also be required to meet stringent safety criteria,
described in their pre-qualification packages. Subcontractors will also be
included in all aspects of the worker safety program and will be monitored daily to
assure compliance. Major elements of the construction safety program are
summarized in the testimony. (Ex. 4, p. 6.17-21; Ex. 134, p. 43.)

The Duke witness noted that the Applicant’s overall company goal is an OSHA-
recordable incidence rate of 1.0 or less per 200,000 man-hours worked, and a
lost-time incidence rate of 0.0. By comparison, the national recordable incidence
rate for heavy industry is 63 percent. He added that during construction of
Duke’'s Moss Landing Power Plant Project an incidence rate of 1.23 was
achieved. (Ex. 134, p. 45.)
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b. Fire Protection

Applicant's witness testified that Duke and the City of Morro Bay have an
agreement that since May 11, 1999, the City assumes the lead role in fire
suppression, hazardous materials and emergency response activities at the
MBPP. Duke will continue to work with the City to provide additional fire
prevention resources for the proposed new facility. Joint planning by Duke
Energy and the City will continue to assure that reasonably foreseeable

contingencies can be safely handled. (Ex. 4, p. 6.17-2; Ex. 134, p. 32.)

Fire protection for the Project is an extension of fire protection for the existing
MBPP. Fire protection requirements and resources have been analyzed for the
disassembly and removal of onsite fuel oil tanks; the construction of new power
generation facilities, the operation of the new power generation facilities, and the
demolition of existing power generation facilities (including stacks). (Ex. 4, p.
6.17-28; Ex. 134. p. 45.)

The MBPP will continue to rely on both onsite fire protection systems and MBFD
fire suppression and emergency response resources. For onsite systems, the
new facilities constructed at the Project will be connected to the existing fire
protection systems. Hence, extensions of the current underground fire water
piping network will be installed to continue to provide water from the 1,000,000-
gallon onsite storage tank and the 500,000-gallon offsite tank, if needed. Design
changes in the underground fire water piping network or addition of hydrants
would be provided to the MBFD for review and comment. (Ex. 4, p. 6.17-28; EX.
134. p. 46; 1/29 RT 168-169.)

Demolition of the onsite fuel oil tanks is of special interest to fire prevention

because this activity will involve the use of oxy-acetylene cutting torches that

operate at high temperatures in an environment of fuel oil residuals and enclosed
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spaces. Both Duke Energy and the MBFD studied the potential impacts of the
demolition on fire protection. (Ex. 4, p. 6.17-28; Ex. 134. p. 46.)

In addition to summarizing his testimony on worker safety and fire protection,
Duke’s witness proposed modifications to the three Conditions of Certifications
recommended by Staff. (1/29/02 RT 161-165.)

Staff witness Alvin J. Greenberg, Ph.D. sponsored the FSA portion dealing with
Worker Safety and Fire Protection. (Ex. 115, pp. 3.10 — 1 through 3.10 — 14;
1/29/02 RT 70.) His testimony analyzed Applicant’'s proposal in this area and
recommended conditions which would allow the Project to comply with LORS
and avoid impacts to fire protection services. (Id. RT 170.) Dr. Greenberg
generally found acceptable Duke’'s recommended changes to Staff's proposed
Conditions of Certification WORKER-1 and WORKER-2. However, he
recommended against adopting Applicant's recommended change to Condition
WORKER-3, which deals with Duke’s financial contributions to the City of Morro
Bay Fire Department for additional training and equipment associated with fire
protection services for the new Project. (Id. RT173-174.)

City of Morro Bay Fire Chief Jeff Jones sponsored testimony as well. (Ex.137;
1/27/02 RT 180-182.) He seeks an opportunity for the Fire Department to review

and comment on Applicant's fire safety plans and supports Staff in
recommending no change to the language of Condition WORKER-3.

Commission Discussion

There is no dispute among the parties regarding Duke’s proposed modifications
to WORKER-1 and we have adopted that language. We also adopt some of

Duke’s changes to WORKER-2, but following Staff's recommendation, have not
deleted language requiring Applicant to send to Cal/OSHA copies of its
Emergency Action Plan. (1/29/02 RT 172-173.) As to Condition of Certification
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WORKER-3, we have not adopted Duke’'s recommended change due to the
concerns expressed by Staff and the City that Applicant's recommended
language is overbroad. However, while we do expect the CPM to have final
approval of the agreement between the Project Owner and the City of Morro Bay
Fire Department, we expect the CPM to give great weight to the fire protection-
related language of AFC Appendix 6.10-5 (addressing the public service needs

of the City) and to the language of the Agreement to Lease, entered between
Duke and the City. Condition of Certification WORKER-3 has been amended to

reflect our view.

FINDINGS AND CONCLUSIONS

Based on the uncontroverted evidence of record, we find as follows:

1. Industrial workers are exposed to potential health and safety hazards on a
daily basis.
2. To protect workers from job-related injuries and illnesses, the Project

owner will implement comprehensive Safety and Health Programs for both
the construction an operation phases of the Project, including a Demolition
and Construction Safety and Health Program, an Operations and
Maintenance Safety and Health Program, an accident/injury prevention
program, a personal protective equipment program, an emergency action
plan, a fire protection and prevention plan, and other general safety
procedures.

3. The Project will rely on the City of Morro Bay Fire Department which is
charged with the responsibility of enforcing the Uniform Fire Code (UFC)
as adopted by the City of Morro Bay, and also upon on-site fire protective
systems.

4. The existing health and safety policies in effect at MBPP include
provisions for ongoing operation, including incidental construction.

5. Condition of Certification Worker Safety-3 will ensure that local fire and
emergency service resources will be adequate to meet the needs of the
Project.

6. The Morro Bay Power Plant Project will be designed, constructed, and

operated in a manner sufficient to reasonably protect workers and the
public from fire dangers.
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7. The Project will not cause adverse impacts to existing fire and emergency
service resources.

8. There are no significant cumulative worker safety or fire protection impacts
associated with the Project.

9. Assuming compliance with the Conditions of Certification contained in this
Decision, the Project will comply with the laws, ordinances, regulation and

standards intended to protect worker health and safety and identified in
Appendix A of this Decision.

CONDITIONS OF CERTIFICATION

WORKER SAFETY-1 The project owner shall submit to the CPM a copy of the
Project Demolition and Construction Safety and Health Program, containing the
following:
- A Demolition and Construction lliness and Injury Prevention Program;

A Demolition and Construction Personal Protective Equipment Program;

A Demolition and Construction Exposure Monitoring Program;

A Demolition and Construction Emergency Action Plan; and

A Demolition and Construction Fire Protection and Prevention Plan.

The Demolition and Construction lliness and Injury Prevention Program, the
Personal Protective Equipment Program, and the Exposure Monitoring Program
shall be submitted to the CPM for review and approval concerning compliance
with applicable Cal/OSHA Safety Orders. The Demolition and Construction
Safety and Health Program shall be submitted to the Morro Bay Fire Department
for review and comment prior to submittal to the CPM for review and approval.

Verification At least 30 days prior to the start of demolition, the project owner
shall submit to the CPM for review and approval a copy of the Project Demolition
and Construction Safety and Health Program. The project owner shall submit to
the Morro Bay Fire Department for review and comment the Demolition and
Construction Safety and Health Program. The Project Owner shall incorporate or
reconcile all Fire Department comments and recommendations.

WORKER SAFETY-2 The project owner shall submit to the CPM a copy of the
Project Operations Safety and Health Program containing the following:

Operation Injury and lliness Prevention Plan;
Operation Emergency Action Plan;

Operation Hazardous Materials Management Program;
Operations and Maintenance Safety Program;
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Operation Fire Protection and Prevention Program (8 CCR § 3221);
Operation Personal Protective Equipment Program (8 CCR 88 3401-3411).

The Operation Injury and lliness Prevention Plan, Emergency Action Plan, and
Personal Protective Equipment Program shall be submitted to the Cal/lOSHA
Consultation Service, for review and comment concerning compliance with all
applicable Safety Orders. The Operation Safety and Health Program, fire
Protection Plan and Emergency Action Plan shall also be submitted to the Morro
Bay Fire Department for review and comments prior to submittal to the CPM for
review and approval.

Verification At least 90 days prior to the start of operation, the project owner
shall submit to the City of Morro Bay a copy of the latest draft of the Project
Operation Safety & Health Program for review and comment. At least 30 days
prior to the start of operation, the project owner shall submit to the CPM a copy of
the final version of the Project Operations Safety & Health Program. It shall
incorporate Cal/OSHA Consultation Service’s comments, stating that they have
reviewed the specified elements of the proposed Operations Safety and Health
Program.

WORKER SAFETY-3 The project owner shall negotiate and enter into an
agreement with the City of Morro Bay for Fire Protection and Hazardous
Materials Services. These services shall include a detailed description of the
services to be provided, a list of the plans requested and/or required by the City
of Morro Bay Fire Department (MBFD) or site preparation, demolition,
construction and operation of the proposed facility (only for those which are part
of the CEC-certified project), a schedule for the submittal of those plans, and the
cost reimbursement to the City from the project owner for these services. The
schedule shall take into account all requirements for submittal to the CMP as per
the Worker Safety and Hazardous Materials Conditions of Certification. When
implementing this agreement, the CPM will review and approve all plans after
receiving comments from the MBFD. The CPM will give the highest
consideration to comments received from the MBFD and to the consistency of
the agreement with relevant terms described in AFC Appendix 6.10-5 and the
Agreement to Lease between the project owner and the City of Morro Bay.

Verification At least 30 days prior to the start of site preparation activities, the
project owner shall submit to the CPM a copy of the final executed Agreement
between the City of Morro Bay and the Project Owner.

Note: Relevant portions of Conditions Worker Safety — 1 and 3 apply also to tank
farm demolition activities.
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D. WASTE MANAGEMENT

The project will generate hazardous and nonhazardous wastes during
construction and operation. This section reviews Applicant’s waste management
plans to reduce the risks and environmental impacts associated with the

handling, storing, and disposing of project-related wastes.

Federal and state laws regulate the management of hazardous waste.
Hazardous waste generators must obtain EPA identification numbers, and use
only permitted treatment, storage, and disposal facilities. Registered hazardous
waste transporters must handle the transfer of hazardous waste to disposal
facilities.

In order to evaluate the significance of any waste management impacts under
the provisions of the California Environmental Quality Act, the Commission
applies waste management significance criteria (CEQA Guidelines, Appendix G,
Environmental Checklist Form Approved January 1, 1999) and performance
standards or thresholds adopted by responsible agencies. (Ex. 4, pp. 6.14-16-
6.14-17; Ex. 134, p. 6.) A significant impact may result if:

. Construction, demolition or operations result in waste materials
being introduced into the environment in violation of federal, state
or local waste management and disposal regulations.

. Construction, demolition or operations result in the generation of

waste materials in excess of the receiving capacity of applicable
disposal facilities. (Ex. 134, p. 6.)

SUMMARY AND DISCUSSION OF THE EVIDENCE
Applicant offered the testimony of Eric G. Walther, Ph.D. regarding the Project’s

proposal for waste management. (Ex. 134.) Dr. Walter testified that since the

first units of the existing power plant came on line in 1955, the MBPP has
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established an excellent record of waste management. (1/29/01 RT 30.) The
witness stated that the proposed Project will be able to retain the same trained
personnel and procedures that have a proven history of being effective. (d. RT
31)

The Commission also received the Staff analysis in the form of testimony from
Alvin Greenberg, Ph.D. (Ex. 115.) and testimony of Jon Rohrer on behalf of the
City of Morro Bay. (Ex. 135.)

1. Existing Site Conditions: Phase | and Il ESA’s

In the most recent review of the Project site, which was performed in 1997,
Phase | and Phase Il Environmental Site Assessments (ESA’s) were conducted
to provide information on current and potential contamination of soil and ground
water that occurred during PG&E’s ownership and operation of the existing plant.
The Phase | ESA identified the presence or likely presence of hazardous
substances or petroleum products in the onsite soil, ground water or surface
water relating to an existing or historic release in six areas. (Ex. 4, p. 6.14-2 and
Table 6.14-1.) Five of the six areas of contamination will be cleaned up by the
time the proposed Project is started. In the sixth area most of the contaminated
soil was removed and the remaining soil was sealed with cement slurry. To the
extent future remediation might be required, Dr. Walther stated that PG&E would
retain responsibility under the terms and conditions in the Purchase and Sale
Agreement between PG&E and Duke. (Ex. 134, p.2.)

The Phase Il ESA was conducted for PG&E as part of the process associated
with the sale of the power plant by PG&E to Duke. (Ex. 4, p. 6.14-4 and Table
6.14-2.) Subsurface testing of soil, ground water and sediment was performed to
further investigate issues identified in the Phase | ESA and to fully characterize
the site. The evaluation showed that remediation was not required to protect

human health and the environment, but in certain areas would likely be required
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in order to comply with environmental regulations. The Phase Il ESA identified
nine small remedial issue areas of the site where soils contained more than 150
milligrams per kilogram (mg/kg) of total petroleum hydrocarbons (TPH) and
where ground water contained more than 100 micrograms per liter (ug/L) of TPH.
These nine small areas require soil or ground water remediation beneath a total
of about 1.35 acres of the 107-acre site, or about 1 percent of the total area. (Ex.
4, p. 6.14-4.) The remedial issue areas are not located where Project facilities
are planned. (Ex. 134, pp. 2-3.)

As part of the Purchase and Sale Agreement for the MBPP, PG&E is responsible
for the remaining cleanup of these areas. When the onsite fuel tanks are
demolished as the first phase of the Project, PG&E will collect additional Phase Il
data in previously inaccessible areas such as beneath the aboveground oil
storage tanks, and will implement any additional remediation. (Ex. 4, p. 6.14-4;
Ex. 134, p 3.)

2. Impacts

a. Construction and Demolition

Applicant and Staff presented their respective analyses of waste management
issues involving each of the four phases of the Project. The evidence confirms
that, with implementation of the Conditions of Certification, there are no
significant waste management issues associated with the four phases of the
project: (1) demolition of onsite tanks, (2) construction of new facilities, (3)
demolition of existing power generation facilities, and (4) operation of the new

plant.
Demolition, site preparation, and construction of the generating plant and

associated facilities will generate both nonhazardous and hazardous wastes.

Individual contractors will be the generators of construction wastes, and as part
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of its contract specifications for construction contractors, the MBPP will require
that materials be handled and disposed in accordance with applicable LORS.
(Ex. 4, p. 6.14-20.) The most likely disposal site for nonhazardous waste would
be the Cold Canyon Landfill. (Ex. 115, p. 3.9-4.)

Nonhazardous waste streams from construction will include paper, wood, glass,
scrap metal, and plastics, from packing materials, waste lumber, insulation, and
nonhazardous chemical containers. (Ex. 4, Table 6.14-5.) Applicant estimates
that about 40 cubic yards of these types of wastes will be generated on a weekly
basis, or a total of about 4000 cubic yards during the 21-month construction
period. (Ex. 4,Table 6.14-5; Ex. 115, p. 3.9-4.)

Hazardous wastes typically generated during construction include waste oil and
grease, paint, used batteries, spent solvent, welding materials, and cleanup
materials from spills of hazardous substances. Table 6.14-5 of Applicant's AFC

lists types, estimated amounts, and management methods of hazardous wastes.
Duke estimates that a total of about 1 cubic yard of hazardous wastes will be
generated per week of construction activities. Additionally, about 165 gallons of
solvents, used oil, paints, and oily rags will be generated. Applicant estimated
that 300,000 — 700,000 gallons of heat recovery steam generator (HRSG)
cleaning waste (some hazardous and some nonhazardous) would also be

generated during construction. (Ex. 115, p. 3.9-4.)

In addition to the construction hazardous wastes noted above, there will be
wastes associated with both the demolition of the three existing 450-foot tall
exhaust stacks used for units one through four and with the demolition of the
existing buildings. For example, asbestos may be found in the high-temperature
piping thermal insulation, some plant equipment is coated with lead based paint,
mercury may be used in small quantities in electrical switches, and older

capacitors or transformers may contain insulating oil with polychlorinated
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biphenyls. Material from demolition of the exhaust stacks may include both

hazardous and nonhazardous wastes, depending on analytical results.
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TABLE 6.14-5

CONSTRUCTION AND DEMOLITION WASTES
. AND MANAGEMENT
MORRO BAY POWER PLANT

Page | of 2
€>m._.m STREAM| WASTE STREAM EX >?_1._..m ESTIMATED 1=_NWM_.F___MhM_WUO—~ WASTE MANAGEMENT METHOD
SOURCE CLASSIFICATION COMPOSITION AMOUNT GENERATION Onsite Offsite
Chelant Type Discharge Nonhazardous
HRSG Solution, Mild Citric Sample. Solution to Municipal
Cleaning Waste Acid, Tri-sodium 300,000- Once Before Initial Sewage Treatment Plant.
Nonhazardous or Phosphate, EDTA()) 700,000 gallons Startup Store hazardous Dispose Other Waste at
Hazardous or Ammonium portion <90 days, Hazardous Waste
Bifluoride Disposal Facility
Empty Hazardous
Material Containers | cy/wk Variable Store for <90 days | Class | Landfill Disposal
Hazardous Solids Spent Lead Acid/ Transported to
. >=S=..=o :2.:.« Duty 2 tons Variable Store for | year Recycling Facility
' alteries
. Solvents, Used Oils, :
n.ﬁmﬂzm.._,rm.uom Hazardous Liquids _.u._m.m _?“_num ves, 165 gallons Every 90 days Store for <90 days ﬂ.-wh.ﬁ.:-w.%h““__
y Rags _ .
Nonhazardous Scrap wood, steel, _ . Containerize/ . Class 111711 Landfill
Solids glass, plastic, paper _.-o cylwk Variable Housekeeping Disposal
Construction Area
Stormwater ’ .
. Discharge to Ocean
(i.e., Surface Run-off 500,000 gpd(» Variable NPDES Stormwater Through Oil/Water
of Water, Inert Program Se
. parator
Nonhazdrdous Materials, Dir,
Liquids Concrete Particles.)
Sanitary Waste from _...:_”nun_x__“a“.____”_ﬁ. Discharge to Sanitary
Portable Chemical 400 gpd Daily T H by Licensed Sewer and Municipal
Toilets, ek by Sewage Treatment Plant
Contractors
(1 EDTA = ethylenediaminetetraacetic acid,
() Universal waste type can be store

o d for up to | year by a small quantity handler,
4

The indicated volumetric rate is based on a I-inch rain storm event over the entire Site.
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TABLE 6.14-5

CONSTRUCTION AND DEMOLITION WASTES
AND MANAGEMENT
MORRO BAY POWER PLANT

(Continued)
Page 20f 2
WASTE STREAM | WASTE STREAM EXAMPLE ESTIMATED _ﬁwmm.____,mnmmucm WASTE MANAGEMENT METHOD
SOURCE CLASSIFICATION COMPOSITION AMOUNT GENERATION Onsite Offsite

:%.wﬂ__”.a nﬂuwwﬁwme%wwmw 20 wons Once Store for <90 days Um%?_am_:””_m___ﬂmw Lortl
Nonfriable asbestos 70 tons " Once Store for <180 days Em-.omm_u“"_m____..mw Lorll

%M___,M___u_u__mwm..._ zgm_”_u.ﬁw_o:u . Steel 600 tons Once Store Salvaged

Tankst. Fuel Oil Sludge (heat) ﬁw.wﬂﬂ..m”“ﬁaw Once Store . Reused into Road Base
Nonhazardous , 500,000 galtons Tank truck to offsite
. Qily Water : Once Store in Baker Tank processor, and final
.. Liquids (~ 2,000 tons) discharge to POTW®)
Hazardous Solids _u_..me_nrM“_rnm.am. 3.200 tons 800 tpy Store for <90 days U_auamﬂwn”_m__mmw foril
Nonfriable Asbestos 9,600 tons 2,400 1py Store for <180 days | Disposal at Class I or I
Landfill(6)
. Furbine Generators 8.024 wons 2,006 1py Store Salvage
Gamﬂ_w_:..c: of
x_..,:_.-m Steel (Struciural
ciliti 9} ’
Facilities Nonhazardous Solids Boilers, Piping) 40,064 tons 10,016 1py Store Reused
, Flooring, Valves, 9,100 tons 2,278 1py Store Dispose at Class 1})
Insulation Landlill
32,000 cy 8.000 cy/yr ,
Concrete, Slab, Stacks (64,000 tons) (16,000 tpy) Reused Not applicable
) Demolition period = 3 months.

SOURCE: Exhibit 4, Pp. 8.14-18 and 6.14-19,
15)

5 witl be recycled/reused/salvaged, which exceeds AB939 goal of 50 percent recycli
0)  Kentleman Hills Facility (Class 1) and Forward La
MM" Fuel oil studge heal density assumed to be 7.88 los/gal i

N
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Portions classified as hazardous would be transported offsite to a Class |
(hazardous) disposal facility. Duke estimates that about 32,000 cubic yards
(64,000 tons) of demolition debris from the stacks, concrete, and slabs could be
generated over the course of demolition. (Ex. 4, Table 6.14-5.) On-site reuse of
much of these demolition wastes, such as the use of ground-up concrete for fill
material, is expected to greatly reduce the need for off-site disposal. Other
wastes from demolition activities include 9600 tons of ACM, 8024 tons of power
generators, 40,064 tons of steel, and 9100 tons of flooring, valves, and
insulation. (Ex. 115, p. 3.9-5.)

Further wastes will be generated by the demolition of the fuel oil tanks.
Approximately 2000 tons of displacement oil and oily water wastes will be
generated along with 600 tons of steel, 90 tons of ACM, and 1800 tons of fuel oil

and oily sludge wastes. (Ibid.)

b. Operation

Under normal operating conditions, the proposed facility will generate both
nonhazardous and hazardous wastes. However, Applicant has determined that
shutting down the existing power plant and operating the proposed MBPP will
result in a net decrease of total hazardous and nonhazardous wastes generated.
(Ex. 4, Table 6.14-6.) Duke’s witness explained that going from the existing
boiler-fired technology to the proposed Project’'s combined-cycle technology will
lead to a dramatic reduction in overall waste generation of approximately 83
percent. Thus, waste generation will decrease from approximately 4230 tons per
year down to 630 tons per year. (1/29/02 RT 32-33.)

Applicant expects nonhazardous wastes generated during plant operation to be
similar to those generated by the present facility and include trash, office wastes,
empty containers, broken or used parts, used packing material, and used filters.

The quantities of nonhazardous wastes generated from gas-fired facilities are
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typically minor and operation of the new units is expected to generate the same
amount as currently generated, less than 0.43 tons per day. (Ex. 4, Table 6.14-
3.) Nonhazardous solid waste at the existing facility is routinely segregated
according to recyclable content to minimize the quantity disposed offsite. (Ex. 4,
p. 6.14-10; Ex. 115, p. 3.9-5.) This practice will continue for operation of the
proposed MBPP. (lbid.)

Hazardous wastes likely to be generated during routine Project operation include
oily water, CTG washwater, heat recovery steam generator (HRSG) washwater,
spent selective catalytic reduction (SCR) catalysts, and minimal amounts of used
cleaning solvents. About 25 tons per year (tpy) of oily water, 85 tpy of CTG
washwater, 420 tpy of HRSG washwater, and 100 tpy of SCR catalyst
(containing heavy metals such as vanadium) are expected to be generated on an

annual basis from the new combined-cycle units. (Ex. 4, Table 6.14-6.)

Solid wastes will be disposed of at either Class I, Il, or Il landfills (depending on
the waste type) while liquid wastes will be either discharged to municipal sewage
treatment plants, transported to hazardous waste treatment or disposal facilities,
or, if not hazardous, discharged to the ocean after treatment by an oil/water
separator. (Ex. 115, p. 3.9-5.)

3. Impacts on Existing Waste Disposal Facilities

Applicant provided information on landfills in San Luis Obispo County, which
accept nonhazardous wastes. (Ex. 4, Table 6.14-3.) Solid waste currently
generated by the present power plant at ~0.45 tons per day (tpd) is taken to the
Cold Canyon Landfill. (Ibid.) The Cold Canyon Landfill has a permitted disposal
capacity of 750 tpd and is expected to remain operational until 2020. Other
landfills in the area have additional capacity and include Chicago Grade Landfill
(500 tpd, 2020) and City of Paso Robles Landfill (250 tpd, 2034). Project

nonhazardous waste generation will be less than 3 tpd during the 21-month
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construction period and ~0.43 tpd during operation. Thus, waste generation
rates are only a small portion of daily permitted capacity for any one landfill.
Even discounting the effects of recycling on the total amount of non-hazardous
wastes destined for landfilling, the amounts of waste generated during Project
construction and operation are insignificant relative to existing disposal capacity.
(Ex. 4, p. 6.14-21; Ex. 134, p. 8; Ex. 115, p. 3.9-6.)

Three Class | landfills in California, at Kettleman Hills in Kings County,
Buttonwillow in Kern County, and Westmoreland in Imperial County, are
permitted to accept hazardous waste. In total, there is in excess of 22 million
cubic yards of remaining hazardous waste disposal capacity at these landfills,
with remaining operating lifetimes up to the year 2050. Much of the hazardous
waste generated during facility construction and operation will be recycled, such
as used oil and spent catalysts. Even without recycling, the generation of
hazardous waste from MBPP would be a very small fraction (less than one
percent) of existing landfill capacity and not significantly impact the capacity or

remaining life of any of the state’s Class | landfills. (Ex. 115, p. 3.9-6.)

4. Cumulative Impacts

Other projects are expected to be constructed and operated during the same
periods of time as the construction and subsequent operation of the Morro Bay
Project. One of these projects will be the offsite tank demolition. Demolition of
the offsite tank farm would be a separately permitted activity for which San Luis
Obispo County is the lead agency. Other offsite projects consist of various
construction projects, including homes and commercial businesses. Wastes
from such projects are mostly solid and nonhazardous, and already make up part
of current landfill disposal rates. The transport of nonhazardous solid waste to
local landfills during construction of the Project might amount to one truck trip per

day and would not cause a significant traffic impact. (Ex. 4, p. 6.14-21; Ex. 134,
p9.)
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Commission Discussion

It is undisputed that the proposed project will generate less waste than the
existing facility. (1/29/01 RT 33; Ex. 115, 3.9-5; CAPE Opening Brief, Group I, p.
3.) However, the parties disagreed o certain revisions to the Conditions of
Certification contained in the FSA. (Ex. 115, pp. 3.9-11 through 3.9-13.)
Nevertheless, before addressing the various positions on the Conditions of

Certification, we respond to certain arguments made by CAPE.

CAPE attacked the testimony of Staff’'s withess Dr. Greenberg, alleging that he
engaged in “speculation” as to whether there might be extension of the lifetimes
of existing landfills to be used for Project wastes, or the opening of new landfills.
(CAPE Opening brief, p. 4) During direct examination, Dr. Greenberg stated that
the results of his analysis contained in the FSA would not differ if the Project
were to operate for longer than 30 years. (1/29/02 RT 63.) Later, in response to
guestioning from CAPE, Dr. Greenberg clarified that based on his professional
experience and judgment, future changes at waste facilities make it likely that the
current estimates for the facilities’ legal capacities can and will be expanded. (Id.
RT 69-70.)

CAPE argues that because the identified lifetime estimates of various local
landfills for both hazardous and nonhazardous wastes could exceed the Project’s
operating life, that a significant effect exists and that certification should be
limited to a 30-year period, with a requirement for recertification of the Project
thereafter. CAPE is wrong on both the facts and the law in espousing its
position. CAPE ignores the facts that 1) the Project will cause a reduction in
waste compared to the existing facility, 2) in absolute terms the Project will
generate a relatively small amount of waste and, 3) expert testimony established
that even assuming waste facility closure dates identified in Exhibit 115, the
expert witnesses for Staff and Applicant did not believe the Project will create

significant waste impacts.
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CAPE is also wrong on the law. The Warren-Alquist Act (PRC section 2500 et
seq) and Commission regulations (20 Cal.Code Regs., Div.2) do not include the
concept of recertification. Furthermore, such a concept has no useful purpose
since the Commission’ s conditions of certification and its continuing oversight
are in effect and enforceable for the life of the Project, regardless of how long
that is.

We find Dr. Greenberg'’s testimony to be credible, substantial evidence and have
relied upon it to determine that the Project will not have significant impacts on
waste facilities. We are not persuaded by CAPE’s unsupported speculation to

the contrary.

The parties also disagreed upon certain modifications to Staff's proposed
Conditions of Certification. Duke recommended three changes to Condition of
Certification WASTE-2. First, Applicant argues that hazardous waste should be
excluded from the recycling requirement because hazardous wastes will
generally be sent to Class | landfills and thus should not be included in any
recycling requirements. (Ex. 134, p. 10; 1/30 RT 34-35.) Staff opposes this
change because other hazardous waste reduction and recycling laws would
require the Applicant to prepare hazardous management plans and identify
recycling and source reduction options. (1/29/01 RT 64.) Staff argues that there

is therefore no reason to exclude hazardous waste from the requirements of
WASTE-2.

Second, Duke argues that the condition should exclude the specific percentages
that are put forth in the proposed condition and that the percentages should be
replaced by a suggested goal of maximizing recycling. (Ex. 134, p. 10; 1/29/02
RT 32-35.) Duke prefers that the condition be reworded to support recycling to
the maximum extent practicable as determined by the CPM. (Ex. 134, p. 10;
1/29/02 RT 32-35.) Staff, on the other hand, thinks it is important to maintain

specific recycling goals. Staff underscores its concern by noting that the waste
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authority for the area has indicated that the ability of a small community like
Morro Bay to meet its state-mandated recycling goals can easily be overwhelmed
by a large amount of industrial waste. (d. RT 65.) However, Staff did offer
additional language giving Applicant flexibility in the event of unusual
circumstances. (lbid; Staff Reply Brief, p. 3.)

Third, Duke recommends that Condition of Certification WASTE-2 be reworded
to recognize the four distinct phases of the Project: demolition of the existing
onsite fuel tanks; construction of the new power plant; demolition of the existing
power generation facilities; and operation of the new power plant. (Ex. 134, p.
10-11; 1/30 RT 32-36.) Staff agreed with this change. (1/29/02 RT 65.)

The Commission is not persuaded that we should eliminate hazardous waste
from the recycling goal requirements. Neither do we accept Duke’s
recommendation to eliminate numeric goals for recycling. However, we have
adopted Staff's proposed language which allows the CPM to amend the goals
due to wunusual circumstances. Finally, we have included Applicant’s
recommendation for dividing the required waste management plans into four

different project phases.

Regarding Condition of Certification WASTE-3, Applicant recommended
amendments to reflect the fact that the Department of Toxic Substances Control
(DTSC) has been designated the Administering Agency for remediation of the
Project site, to clarify that there will be two plans prepared, and to clarify that the
required plans are not associated with the Superfund process. (Ex. 134, p. 11-
12; 1/29/02 RT 32-36.) Staff states that after reviewing Applicant’s recorded
changes; it is in general agreement. (1/29/02 RT 66; Staff Reply Brief, p. 3.)
However, Staff stresses the need for a prohibition on Project construction until all
necessary remediation has been completed. (Id. RT 66-67.) While the City of
Morro Bay supports this recommendation of Staff, it generally prefers the original

language contained in the FSA.
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The Commission has chosen to adopt Duke’'s recommended language for
Condition of Certification WASTE-3. However, we have added Staff's
recommended prohibition on construction until all required remediation is

accomplished.

Duke also proposed revisions to conditions WASTE-5 and WASTE-6 to
recognize the role of DTSC as the Administering Agency that will provide
remediation, guidance and disseminate information to all the other parties,
including other regulatory agencies, PG&E, Duke, and the City of Morro Bay.
(Ex. 134, p. 13; 1/29/02 RT 39.) Staff expert Dr. Greenberg stated that he
agreed with Applicant’s proposed changes to these conditions. (Id. RT 67:8-12.)

We adopt Applicant’s proposed revisions to Conditions of Certification WASTE-5
and WASTE-6.

Applicant also proposed revisions to condition WASTE-7 in order to seek a
balance between the goals of waste minimization and reducing visual impacts
during demolition of the existing power plant and stacks. Duke fears that the
original wording of the condition could be misinterpreted, conflicting with waste
minimization or other positive aspects of the Project. For example, if the
condition were interpreted to require solid debris from the stacks and power
building to be removed from the site immediately, as a way to reduce visual
impacts, these wastes would not then be recycled into the empty basement of
the demolished power building. Additionally, if the solid wastes from demolition of
the stacks and power building were required to be placed in too low a pile, the
site would become unavailable for construction and related support activities.
(Ex. 134, pp. 13-14; 1/29 RT pp. 40-42.)

While Applicant offered amending language, Staff countered that upon reflection,
Staff recommends deleting Condition of Certification WASTE-7 completely and

addressing the matter as part of VIS-4, which is discussed in the Visual
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Resources portion of this Decision. Accordingly, the Commission has eliminated

the condition in question.

In its comments on the PMPD the City of Morro Bay states that “for unexplained
reasons” the Commission has included conditions of certification which reference
and rely upon a private agreement between Duke and PG&E concerning tank
farm cleanup. The City objects that such reliance is inconsistent with the
Commission’s refusal to reference and incorporate all terms of an Agreement to
Lease (ATL) between Duke and the City. The City therefore recommends
changes to Conditions WASTE-3, 5, and 6 to require the project owner to

conduct remediation, rather than PG&E.

The two documents are easily distinguished. First of all the Duke-PG&E
agreement is a final, executed contract, while the ATL is, at this writing, still an
unsigned draft. In addition, the PG&E contract bears directly upon issues which
are within the Commission’s jurisdiction to analyze and condition the
environmental impacts of tank farm demolition. On the other hand, with the
exception of certain provisions in the ATL which are identified in this Decision,
the ATL is a draft contract between Duke and the City which addresses
numerous matters outside the Commission’s legal jurisdiction. Staff opposes the
City’s request and points out that in the case of Condition WASTE-3, that
provision already contains assurances requested by the City, so that no
construction can begin on the Project until the CPM has determined that all

necessary site remediation is completed.

We are not persuaded by the City’s arguments for modifying the conditions.
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FINDINGS AND CONCLUSIONS

Based on the evidence of record, the Commission makes the following findings
and reaches the following conclusions:

1. The Project will generate hazardous and nonhazardous wastes during
construction and operation.

2. Nonhazardous wastes that cannot be recycled will be deposited at a Class IlI
landfill.

3. Hazardous wastes that cannot be recycled will be transported within ninety
days by registered hazardous transporters to an authorized hazardous waste
management facility.

4. Disposal of Project wastes will not result in any signficant direct or cumulative
impacts to existing waste disposal facilities.

5. Wastes generated during construction and operation of the Project will not
result in any significant adverse impacts if the Project owner implements the
mitigation measures identified in the evidence of record, as well as the
Conditions of Certification.

6. The Conditions of Certification below will adequately insure that the Project’s
construction and operation wastes will comply with applicable laws,
ordinances, regulations and requirements and will not create significant
adverse impacts. Any associated impacts will be reduced to a level of
insignificance.

The Commission therefore concludes that the management of Project wastes will
comply with all applicable laws, ordinances, regulations, and standards as
identified in the pertinent portions of Appendix A of this Decision, and that neither
hazardous or nonhazardous wastes generated through construction of operation
of the Project will create any significant adverse impact.

CONDITIONS OF CERTIFICATION

WASTE-1 Upon becoming aware of any impending waste management-
related enforcement action, the project owner shall notify the CPM of any such
action taken or proposed to be taken against it, or against any waste hauler or
disposal facility or treatment operator with which the owner has contracted.

Verification: The project owner shall notify the CPM in writing within 10 days
of becoming aware of an impending enforcement action.
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WASTE-2 Prior to the start of the project, the project owner shall prepare and
submit to the IWMA, the City of Morro Bay for review and comment and to the
CEC CPM, for review and approval, a waste management plan for each of the
following four project phases:

- demolition of existing onsite fuel oil tanks

- construction of the new power plant

- demolition of existing power generation facilities
- operation of the new power plant

Each plan shall contain, at a minimum, the following:

A description of all expected waste streams, including projections of
frequency and hazard classifications; and

Methods of managing each waste, including treatment methods and
companies contracted with for treatment services, waste testing methods
to assure correct classification, methods of transportation, disposal
requirements and sites, and recycling and waste minimization/reduction
plans.

A stated goal that not less than 50 percent of all construction and

operation wastes and 80 percent of all demolition wastes will be recycled.
Measures that will allow that goal to be achieved should be identified.

A statement that the project owner will participate in the local recycling
program to the extent that the local program is consistent with state law.

Should unusual circumstances arise that make the numerical recycling goals
infeasible, the applicant may submit a request to the CPM to amend the goals.
Such a request shall include a discussion of the facts that make the goals
infeasible, and identification of new goals, along with a demonstration that the
new goals are appropriate.

Verification: No less than 60 days prior to the start of each phase, the project
owner shall submit the appropriate waste management plans to the IWMA and
the City of Morro Bay for review and comment, and to the CPM for review and
approval. The project owner shall submit any required revisions within 30 days of
notification by the CPM (or mutually agreed upon date). In the Annual
Compliance Reports, the project owner shall document the actual waste
management methods used during the year compared to planned management
methods and the actual tonnage of material recycled and disposed.

WASTE-3 Before demolition, the project owner shall assure that two
workplans are prepared. The first workplan shall be for demolition of the onsite
tank farm and include a detailed site characterization plan with soil and
groundwater sampling and analysis to determine the extent and nature of
contamination existing beneath the structures. The second workplan shall be for
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demolition of the existing generation building, stacks and any other buildings.
This workplan shall also include a detailed site characterization plan with soil and
groundwater sampling and analysis. Both workplans shall be provided to the
DTSC, the Administering Agency, for review and approval, and the CEC CPM for
information. If contaminated soil or groundwater is found to exst, the project
owner shall assure that PG&E contacts the DTSC for further guidance and
possible oversight. In no event shall any project construction commence that
involves either the movement of contaminated soil or construction on
contaminated soil until the CPM has determined that all necessary remediation
has been accomplished.

Verification: At least sixty (60) days prior to commencement of tank or structure
demolition, the project owner shall assure that PG&E provides the appropriate
workplan to the DTSC for review and approval. The DTSC will be responsible for
distributing the workplans to the Central Coast Regional Water Quality Control
Board, the City of Morro Bay and other interested regulatory agencies, and for
coordinating comments back to PG&E within 30 days. The Project Owner shall
provide a copy of each workplan to the CEC CPM for information. Within thirty
(30) days of completion of the sampling and analysis and prior to the initiation of
any construction activities, the project owner shall assure that PG&E provides the
results of the sampling and analysis to the California Department of Toxic
Substances Control. The DTSC will be responsible for distribution of copies of
the sampling and analysis results to CCRWQCB, the City of Morro Bay, and
other interested regulatory agencies. The Project Owner shall provide a copy to
the CPM for information.

WASTE-4 The project owner shall have an environmental professional
available for consultation during soil excavation and grading activities. The
environmental professional shall meet the qualifications of such as defined by the
American Society for Testing and Materials designation E 1527-97 (or updated)
Standard Practice for Phase | Environmental Site Assessments as evidenced by
one of the following or similar credentials: (1) Certified Industrial Hygienist with
experience in worker exposure monitoring, (2) Qualified Environmental
Professional certification, (3) Registered Environmental Assessor I, or (4)
Registered Professional Engineer with experience in remedial investigation and
feasibility studies.

Verification: At least thirty (30) days prior to the start of construction, the
project owner shall submit the qualifications and experience of the environmental
professional to the CPM for approval.

WASTE-5 If potentially contaminated soil is unearthed during excavation at
either the proposed site or linear facilities as evidenced by discoloration, odor, or
other signs, the environmental professional shall inspect the site, determine the
need for sampling to confirm the nature and extent of contamination, and file a
written report to the project owner, PG&E, the CPM and DTSC stating the
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recommended course of action, prior to any further construction activity at that
location. If, in the opinion of the environmental professional, significant
remediation may be required, the project owner shall assure that PG&E contacts
the DTSC for guidance and possible oversight.

Verification:  The project owner shall submit any reports filed by the
environmental professional to the CPM within five days of their receipt.

WASTE-6 Prior to commencement of site mobilization or tank or structure
demolition, the project owner shall assure that PG&E prepares a schedule
describing the remediation of hazardous wastes on the site, and provides the
schedule to DTSC, the Administering Agency. The Project Owner shall advise
PG&E that this schedule should also include the name of the Responsible Party
for hazardous waste remediation and should be provided to the CPM for
information. The DTSC will be responsible for providing the schedule to the City
of Morro Bay, the CCRWQCB, and all other interested regulatory agencies for
review and comment.

Verification: At least sixty (60) days prior to commencement of site mobilization
or tank or structure demolition, the project owner shall assure that PG&E
provides the schedule to the California Department of Toxic Substances Control
for review. The DTSC will be responsible for distributing the schedule to the
Central Coast Regional Water Quality Control Board, the City of Morro Bay and
other interested regulatory agencies and for coordinating comments back to
PG&E within 30 days. The Project Owner shall provide a copy of the schedule to
the CPM for information.

Note: relevant portions of all the above Conditions on Waste Management apply

to tank farm demolition. However, Conditions WASTE-4 and 5 apply to tank farm
demolition only if soil excavation or grading is involved.
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V. ENVIRONMENTAL ASSESSMENT

As part of its statutory mandate, the Commission must analyze a project’s
potential effect upon various elements of the human and natural environments.
For our analysis of this Project’s effects upon biological resources, we have
divided our discussion into separate sections, one addressing terrestrial biology
and another addressing aquatic biology. A separate section contains the
evaluations of various alternatives for cooling. The evaluation of Applicant’s

Habitat Enhancement Plan is also found under a separate heading.

A. TERRESTRIAL BIOLOGICAL RESOURCES

SUMMARY OF THE EVIDENCE

We have analyzed the evidence of record to determine the potential impacts to
terrestrial biological resources from the Morro Bay Power Plant Modernization
Project. The evidence includes Applicant’s various filings such as the AFC (Ex.
4, pp. 6.6B 1-148.) and other documents in support of Duke’s position on
terrestrial biological impacts. (Ex. 199, pp. 10-13; 6/4/02 RT 171-179.) Staff
provided its assessment of terrestrial biological resources and impacts of the
Project to state-listed and federally listed species, fully protected species,
species of special concern, wetlands, and other areas of critical biological
concern. (Ex. 197, pp. 3-1 through 3-61; Ex. 198, pp. 3-8.) Staff also described
the terrestrial biological resources of the Project site and ancillary facilities. In
doing so Staff identified impacts, determined the adequacy of mitigation
proposed by the Applicant, and proposed additional mitigation measures to
reduce identified impacts to less than significant levels, and to ensure
compliance with applicable laws, ordinances, regulations, and standards. (Ex.
197, 3-1.)

Analysis of impacts is based upon information provided by: the Applicant in the

data adequacy information; responses to data requests; public workshops; and
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through discussions with various agency representatives including: the U.S. Fish
and Wildlife Service (USFWS), the California Department of Fish and Game
(CDFG), the California Department of Parks and Recreation (DPR), the National
Marine Fisheries Service (NMFS), the California Coastal Commission (CCC),
and the Morro Bay National Estuary Program (MBNEP). (Id.)

1. Setting

In the Morro Bay region, Applicant and Staff identified seven sensitive ecological
communities listed by the California Natural Diversity Data Base (CNDDB)
including: central coast dune scrub, central maritime chaparral, valley
needlegrass grassland, northern coastal salt marsh, coastal brackish marsh,
coastal and valley freshwater marsh, and riparian woodlands (Id; Ex. 4, p. 6.6B-
46 to 47.) Within one mile of the Project site, there are the following community
types: urban, planted forest, coastal valley grassland, riparian woodland, coastal
scrub, coastal dune slack, and coastal active dunes and foredunes. (Ex. 4, p.
6.6B-7.) The dunes and associated slack and scrub communities occur adjacent
to the west border of the MBPP site, and extend north and south along the coast.
(Ex. 197, p. 3-4.)

In addition to the Project site in Morro Bay, there are two off-site locations that
Applicant will use for Project activities. These are the proposed construction
storage and laydown area (39.2 acres) at Camp San Luis Obispo (Camp SLO),
located 8 miles south of Morro Bay; and the proposed satellite parking area in the
City of Morro Bay. (Id; Ex. 199, pp. 15-21.)

A number of species that are listed as species of special concern, threatened or
endangered under the Federal Endangered Species Act (ESA) or the California
Endangered Species Act, (CESA) have the potential to occur on or near the site.
Applicant conducted surveys of special status species both prior to and since

filing the AFC, which are summarized in its testimony. (Ex. 199, App. 1.)
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Due to the presence of sensitive species in the areas affected by the Project, the
habitats for these species received particular attention. One of these is dune
scrub habitat. Most of the coastal dune scrub vegetative community at and near
the Project site is in a disturbed or degraded state. There is a larger adjacent
complex of coastal scrub extending from the Project’s western border to the west
and northwest along the dunes and beaches of Estero Bay. A one-acre patch of
disturbed dune scrub is located near Tanks 3 and 4. (Ex. 4, p. 6.6B-18.) This
area was documented to contain burrowing owl in 1999, and may provide
suitable habitat for the Morro shoulderband snail (MSS) (Helminthoglypta

walkeriana) and California legless lizard (Anniella pulchra). (Id; Ex. 197, p. 3-5.)

Ice plant (Carpobrotus or Mesembryanthemum sp.) is an exotic invasive
succulent, which has been introduced in California. In the vicinity area around
the proposed Project it grows in diverse locations, including dune habitats and is
found on-site as well. (Ex. 4, p. 6.6B-10, 6.6B-15-16.) The federally endangered
Morro shoulderband snail has recently been found in ice plant vegetation near
the proposed Project. Staff biologists testified that while ice plant is generally
undesirable compared to native plant species, it is a sensitive habitat for the MSS
and should be protected when it is potentially inhabited by an endangered
species. (Ex.197, p. 3-5.)

Terrestrial Biological Resources Table 1 below lists all species of special status
in the Project area. However, certain species received particular attention during
the evidentiary hearings. The MSS is a federally endangered species that
inhabits the vicinity of the MBPP site. (Ex. 4, pp. 6.6B-67 to 69.) As such, all
adverse impacts to this species must be avoided, minimized, and mitigated as
necessary. Protocol-level surveys of the MSS were conducted in January,
February, and April of 2001. The surveys detected six empty shells of the snall
on the MBPP property. These shells were found in the southeastern portion of

the site in an area that is heavily disturbed. However, no live or dead snails were
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detected in the dune strand and dune scrub habitats along the western edge of
the site. (Ex. 197, p. 3-9.)

The snowy plover (Charadrius alexandrinus) is a shorebird that is federally
threatened and is a California Species of Special Concern. Ciritical habitat has
been designated for this shorebird on the beach and dunes west of the Project
site. The snowy plover has nested in the area near Morro Rock as recently as
1997. The major causes of decline for this species include habitat destruction
and habitat and nest disturbance due to human recreational activities. DPR
conducts an ongoing program in the beach area to protect this species from

human encroachment. (Ex. 197, p. 3-10.)

The peregrine falcon (Falco peregrinus) nests on Morro Rock west of the
proposed project. This falcon is a federally de-listed endangered species, but is
still listed as state endangered. In 2001, two nesting pairs were confirmed for the
first time on the rock. This falcon species inhabits Morro Bay year-round and
forages for avian prey in the general vicinity of the project area. (Id.) A burrowing
owl (Athene cunicularia) inhabited the northwestern corner of the MBPP site in
1999. This species is a California Species of Special Concern and a Federal
Species of Concern. (Id.)

The area also provides potentially suitable habitat for special status reptiles and
amphibians, including the federally threatened California red-legged frog Rana
aurora california). However, species-specific surveys conducted in the summer
of 2000 did not find individuals, egg masses, or populations of this species on-
site. (Ex. 4, pp. 6.6B-71 to 72.) All adverse impacts to these species and their

habitats must be avoided and/or mitigated as necessary.
In conjunction with USEPA and the USFWS, Applicant decided to proceed with a

formal, rather than informal, consultation under Section 7 of the Endangered

Species Act. This involved the following species: the endangered Morro
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shoulderband snail, the threatened California red-legged frog, the endangered
tidewater goby, and the threatened southern sea otter. Impacts to the brown
pelican may also be addressed. Applicant was motivated to prefer formal
consultation based on 1) the risk that all Project-related activities would have to
cease if a federally-listed species were encountered in the Project site under
informal consultation; and 2) Duke’s preference to secure incidental take
authorization for construction and operation of the Project even though
minimization measures make the potential for a “take” extremely low. (Ex. 199, p.
52)) By means of a letter dated April 10, 2003, USEPA requested formal

consultation under Section 7 for the Project.

TERRESTRIAL BIOLOGICAL RESOURCES Table 1
Terrestrial and Marine/Estuarine Special Status Species

Likely to Occur within One Mile of MBPP

Occurs Scientific Name Common Name Legal Status
within one Federal/State
mile Other
Plants
N Arctostaphylos morroensis Morro manzanita FT
D Calochortus clavatus Club-haired mariposa lily CNPS 4
var. clavatus
N Calystegia subacaulis | €ambria morning-glory CsC
b . CNPS 1B
ssp. Episcopalis
N Chorizanthe breweri Brewer's spineflower CNPS 1B
N Cirsium fontinale var. Chorro creek bog thistle FE
obispoense
D Cordylanthus maritimus Salt marsh bird’s -beak FE /SE
ssp.Maritimus CNPS 1B
N Dithyrea maritima Beach spectacle-pod FSC/ST
CNPS 1B
D Dudleya abramsii var. San Luis Obispo serpentine | FSC
. dudleya CNPS 1B
bettinae
D Dudleya blochmaniae ssp. Blochman’s dudleya FSC
Blochmaniae CNPS 1B
N Erigeron blochmaniae Blochman'’s leafy daisy CNPS 1B
N Eriodycton altissimum Indian knob mountainbalm FE/SE
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Erysimum insulare ssp. Suffrutescent wallflower CNPS 4
Suffrutescens
Layia jonesii Jones’s layia FSC

CNPS 1B
Malacothrix incana Dunedelion CNPS 4
Mucronea californica California spineflower CNPS 4
Suaeda californica California seablite FE

CNPS 1B

Fish
Oncorhynchus mykiss Central California coast FT
steelhead trout
Eucyclogobius newberryi Tidewater goby FE/CSC
Mollusks
HeIminthoegpta Morro shoulderband snail FE
walkeriana
Insects
Icaricia icarioides moroensis Morro Bay blue butterfly FSC
Herpetofauna
California newt CSC
Taricha torosa
Anniella pulchra California legless lizard FSC/CSC
Clemmys marmorata pallida Southwestern pond turtle FSC/CSC
Rana aurora californica Red-legged frog FT
Scaphiopus hammondii Western spadefoot toad FSC/CSC
Phrynosoma coronatum Horned lizard FSC/CSC
Thamnophis hammondii Two striped garter snake CsC
Birds

Gavia immer (nesting) Common loon CSC/MNBMC
Pelecanus occidentalis California brown pelican FE/SE
Phalacrocorax auritus Double crested cormorant CsC
(rookery)
Ardes herodias (rookery) Great blue heron CDFSC
Botaurus lentiginosus American bittern MNBMC
Accipiter cooperi Cooper’s hawk CSsC
Accipiter striatus Sharp shinned hawk CsC
Circus cyaneus Northern harrier CsC
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D Elanus leucurus White -tailed kite FP

D Aquila chrysaetos Golden eagle CsC

D Falco peregrinus (nesting) Peregrine falcon FE Delisted/SE

N Laterallus jamaicensis California black rail FSCIST

N Rallus Iongirostris California clapper ralil FE/SE
obsoletuss

D Charadrius alexandrinus Western snowy plover FT/CSC
(nesting)

D Sterna antillarum California least tern FE/SE

D Brachyramphus marmoratus | Marbled murrelet FT/SE

D Athene cunicularia Burrowing owl FSC/CsC

D Empidonax traillii Willow flycatcher SE

D Lanius ludovicianus Loggerhead shrike FSC/CSC

D Riparia riparia Bank swallow ST

D Dendroica petechia Yellow warbler CsC

Mammals

N Dipodom;_/s heermanni Morro bay kangaroo rat FE/SE
morroensis

D Neotoma fuscipes (luciana) Monterey dusky-footed FSC/CSC

woodrat
N Neotoma lepida intermedia San Diego desert woodrat FSC/CSC
D Enhydra lutris Southern sea otter FT

Source: Exhibit 4, Table 6.6B-2; Exhibit 197, pp. 3-6 through 3-8.

D = the species has been documented to occur historically within 1 mile radius of MBPP site.

N = there is no available historical record of the species’ occurrence within 1 mile radius of MBPP
site. However, this lack of data does not completely preclude the possibility that the species may
occur in suitable habitat(s).

Status legend: CNPS List 1B = Plants rare or endangered in California and elsewhere,

CNPS4 =Plants of limited distribution (California Native Plant Society 1994), FE = Federally listed
Endangered, FT = Federally listed Threatened, FSC = Federal species of concern,

FPT = Federally Proposed (Threatened), FC = Federal Candidate, CSC = CDFG species of special
concern, CDFG-sensitive = Species that warrant special protection during timber operations, FP =
CDFG fully protected, ST = State listed Threatened, SC = State Candidate (Endangered), SE = State
listed Endangered, MNBMC = Fish and Wildlife Service Migratory Nongame Bird of Management
Concern.
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Potential causes of indirect impacts to terrestrial species include air pollution,
noise, lighting, traffic, erosion, and collisions of birds with facility structures.
Indirect impacts from noise or air pollution may also impact Morro Rock. Indirect
impacts can result from construction and demolition activities, as well as from
maintenance and operation of the Project. If not properly mitigated, indirect
adverse impacts may reduce the effective size of remaining habitats by
decreasing the quality, connectivity, and safety of habitats for wildlife (i.e. resting,

nesting, foraging, roosting) on-site and on adjacent lands. (Ex.197, p. 3-22.)

2. Off-Site Construction, Laydown, and Satellite Parking Areas

Applicant proposes to use three areas at Camp SLO for the storage of equipment
related to construction of the Project. In total, the three areas are approximately
39.2 acres in size. Roughly 30 acres in parcels C/D and E represent grassland
vegetation. The southwestern border of Parcel E is contiguous with riparian
habitat that supports special status species such as the Morro shoulderband
snail, California red-legged frog, and least Bell's vireo. During use of the Camp
San Luis Obispo site, vehicle use will result in noise and air pollution produced by
the traffic and could potentially cause direct (mortality) or indirect (disruption of
behaviors, degradation of habitat quality) harm to sensitive species in the area.
Habitat mitigation and avoidance and minimization measures are required to

ensure less than significant impacts to the sensitive species. (Ex 197, p. 3-26.)

On March 14, 2002 several live Morro shoulderband snails were found at the
fringe of laydown areas in Area E. As a result, protocol surveys were conducted
to determine the abundance and distribution of the snail at Camp San Luis
Obispo. Non-protocol level surveys were conducted within surrounding habitats
and nearby habitats. In total, 39 snails were found within the Staging areas E
and C/D. Further scheduled surveys will determine details of a final impacts
analyses and mitigation requirements in consultation with USFWS and CDFG.
(Ex. 197, p. 3-27.)
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Project-related activity at the off-site satellite parking area will be temporary in
nature and the area will revert to agricultural production after the Applicant is
finished using the area. However, Staff testified that there is a potential for
significant adverse impacts to the designated critical habitat of the California red-
legged frog. In addition, there will be a temporary disturbance of approximately 5
acres of agricultural foraging and nesting habitat for special status species. Staff
has concluded that biological impacts from the satellite parking area will be

insignificant provided appropriate mitigation measures are implemented. (Id.)

In summary, the impacts of the Project to terrestrial biological resources are
potentially significant because there are endangered species as well as ESHAs
in the three areas impacted by the Project. The direct impacts of permanent and
temporary habitat loss will require some habitat compensation and mitigation in
order to bring impacts to insignificant levels. Indirect impacts of construction,
operation and maintenance to special status species can be mitigated to

insignificant levels. (Id.)

Public Comment

Colleen Johnson, a resident of Morro Bay, urged the Commission to consider
alternative sites for the Project, outside of Morro Bay. She also voiced
skepticism about using any habitat enhancement plan to mitigate impacts from
the Project upon the estuary. (6/4/02 RT 223-226.) Mandy Davis, of Morro Bay
stated her belief that paving of the Embarcadero dirt road would add to impacts,
especially during construction. She also voiced concern for the potential impacts
of Project air emissions on peregrine falcons nesting on Morro Rock. In addition,
she is concerned about Project impacts to the riparian area adjacent to the
Project site. (Id. RT 323-332.)

Nelson Sullivan encourages more scrutiny of the impingement of jellyfish in the

existing cooling water intake structure. He recalled that in the past jellyfish had
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clogged the intakes, forcing a plant shutdown. (d. 332-334.) Gary Johnson
identified himself as an active Audubon Society bird watcher, noting that Morro
Bay is usually one of the top areas in California for number of bird species
sighted annually. He believes that impacts to the snowy plover are a result of
humans bringing their pet dogs and horses to the beach, thus harassing the
birds. (Id. 334-338.)

Mike Walgren, with the California Department of Parks and Recreation,
stressed that in the Morro Bay area only five known populations of the
endangered Morro shoulderband snail exist. Three of these areas will be directly
impacted by the Project. These include the satellite parking area, the laydown
area and the area next to the power plant site. (Id. RT 339.) He stressed that
little is known about this endangered species and its habitat requirements, noting
that until just a few months prior to the hearing, the MSS was thought to live on
only a single type of plant specie. He also voiced his concern regarding “edge
effects” resulting from the Project paving the Embarcadero dirt road. He noted
that species which could suffer from increased use of the road include the MSS,
the Morro blue butterfly, the globos dune beetle, the coast horned lizard, and
potentially other species. Regarding the snowy plover, he stated that Duke’s
proposal to fund fencing for a period of five years was not acceptable to DPR,
since the birds may not use the areas for several seasons, only to return later to

locate there for foraging and nesting. (Id.338-340.)
Commission Discussion
1. Dune Scrub Compensatory Mitigation
Staff biologists testified that Applicant’s proposed habitat mitigation, submitted to
fulfill mitigation requirements for disturbance to coastal dune scrub habitat, was

not adequate based on the quality, size, and lack of connectivity to other habitat.

The Staff witness testified that the proposed mitigation area is more likely to
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function as a garden or visual display than a functioning and viable habitat, able
to support wildlife species over long periods of time. Thus, Staff did not support
the Applicant’'s proposed Coastal Dune Scrub Restoration Plan as a viable
habitat mitigation plan for reducing impacts to dune scrub habitats to less than
significant levels. (Ex. 197, p.3-33.)

Instead, Staff proposed the partial or complete fulfillment of mitigation through an
ongoing, regional habitat restoration/conservation program and recommended
Applicant contribute to the intensive restoration efforts the DPR is conducting on
26 acres of dune scrub north of the Project facility. This parcel was recently
found to support living and reproducing Morro shoulderband snails. Staff
proposed that funding would be dispersed through the Morro Bay National
Estuary Program. Biologists for Commission staff determined that the various
Project impacts to dune scrub habitat added up to a total of 4.5 acres at a total

cost of $254,675. The Staff mitigation recommendation is derived as follows:

= 3.0 acres of MSS iceplant habitat at the existing tank farm, which would be
impacted by the new power block construction and be compensated at a
0.5:1 mitigation ratio at $60,000 per acre. This totals 1.5 acres and $91,500.

= (.28 acre of dune scrub habitat impacted by fence installation, which is to be
compensated at an overall 4:1 mitigation ratio at $60,000 per acre for
acquisition and $30,000 per acre for restoration. This totals 1.12 acres and
$59,920.

= 0.77 acre of dune scrub habitat impacted by access road construction, which
is to be compensated at a 0.5:1 mitigation ratio at $60,000 per acre. This
totals 0.385 acre and $23, 485.

= (.33 acre of dune scrub habitat impacted by road widening which is to be
compensated at an overall 4:1 mitigation ratio at $60,000 per acre for
acquisition and $30,000 per acre for restoration. This totals 1.32 acres and
$70,620; and

= 0.3 acre of dune scrub habitat impact by the new front gate access road,
which is to be compensated at a 0.5:1 mitigation ratio at $60,000 per acre.
This totals 0.15 acre and $9,150 total. (Id., p. 3-38, Table 3.)
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While Applicant has agreed to the $70,620 mitigation costs associated with 0.33
acre of dune scrub habitat impacted by road widening, Duke disputes the other
dune scrub mitigation measures. (6/4/02 RT 114-120.) Applicant argues that the
disputed areas are neither inhabited by any listed species nor immediately
adjacent to areas that are inhabited. (d. RT 306.) Duke states that the areas in
guestion have all been thoroughly surveyed according to established protocols
and no evidence of occupation by any listed species were found. (Ex. 203.) For
example, the nearest identified location of the MSS is on the other side of Morro
Creek nearly a mile from the site. (Ex. 203, p. 5.) Duke also notes that none of
the areas in dispute are designated “critical habitat” or Environmentally Sensitive
Habitat Areas that must be protected for their own sake, regardless of any impact

on species.

Duke’s position is that disturbing habitat is not, by itself, a “taking” pursuant to the
Federal or State endangered species laws, nor a significant impact under CEQA.
Applicant reasons that if a sensitive species is not using the habitat, then
destruction of the habitat cannot amount to harming a species under federal law
nor constitute an impact under CEQA. Duke argues that under CEQA there is no
“adverse impact” to a species unless an actual nexus to impact on the species—
not merely “habitat"—is shown. Furthermore, Duke argues that Staff has not
shown that the Project will “restrict the range” of the MSS (or any other species).
(6/4/02 RT 32-34.)

We examine below each of the contested habitat compensation proposals for

dune scrub habitat.

a. 3.0 Acres of Iceplant at Site of Proposed Power Block

The Duke witnesses argued against the requirement for compensatory mitigation
to replace destruction of this habitat by Project construction. Applicant’s reasons

include: the land is not designated critical habitat, no MSS are present at the site,
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as an existing tank farm the area is highly fragmented and is subject to continual
maintenance, and the nearest known MSS population is about .9 mile away.
(6/4/02 RT 118-119.)

We do not dispute any of Applicant's allegations regarding this area.
Nevertheless, we observe that in evaluating this particular location, we are
addressing identified (although degraded) MSS habitat in the form of iceplant
which, although unoccupied, is within the identified range of the MSS.
Furthermore, the site has been identified by USFWS as sufficiently close to
known MSS populations as to be considered “suitable habitat”. (6/4/02 RT 130.)
CDFG and DPR representatives also spoke in favor of this, and other
compensation conditions. (Id. RT 321-322; 340-341.) However, we are
particularly persuaded by the evidence showing that little is known about the
habitat and locations of the MSS and that assumptions about its habitat have

recently been proven wrong. (Id. RT 233, 340.)

The unknowns surrounding this sensitive species, the fact that the area is within
identified range of the MSS, and that the tank farm iceplant constitutes potential
habitat within that range leads us to conclude that sufficient nexus exists
between the Project’'s destruction of the iceplant acreage and the need to provide
compensation. We find that the required compensation ratio has been
appropriately adjusted down to reflect the fact that this area constitutes degraded
habitat, and therefore the mitigation is proportional to the impact. We must agree
with the representative of CDFG that given the unknowns surrounding the range
and habitat of the MSS, it is better to be safe than sorry. (Id.) Accordingly, we
have required compensation for the Project impacts to this area, as
recommended by Staff in Condition BIO-T-14 Item 8.a.
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b. Other Disputed Dune Scrub Habitat Areas

However, there are several mitigation measures included in Condition BIO-T-14
Item 8.a which we believe Staff has not justified. One of these relates to the
permanent fencing required by the USFWS to reduce impacts to the MSS and to
the western snowy plover. Currently, there is no protection of the dune habitat
west of North Embarcadero, which results in uncontrolled human and domestic
animal access to that area. Duke’s installation of the permanent fence will
therefore restrict such access and create an overall environmental benefit. Since
the fence itself serves to mitigate an existing problem, Staff is seeking mitigation
upon mitigation. Applicant’s installation of the permanent fence will reduce an
existing impact due to human and domestic animal intrusion upon the dune
habitat. We are not persuaded that the fencing itself will create an impact for

which Applicant must provide compensatory habitat.

Staff also seeks compensation for the loss of habitat resulting from Applicant’s
plan to pave an existing dirt road, as part of the Embarcadero extension. Staff
testified that if not paved, the road could “revert to dune scrub habitat.” (6/4/02
RT 265, 271:4.) However, the evidence establishes that the road may have
existed for the last 40 years. (6/4/02 RT 313.) It appears as a dirt road on a
Coastal Land Use Plan from 1982. (Ex. 226.) The road is presently used by
automobiles and is maintained on a routine basis by the City of Morro Bay. (Id.
RT 315.) In fact, it is the means of vehicle access to a boat repair facility and to
the beach. (Id. RT 104.) The City of Morro Bay has no plans to close the road in
the future. (Id. RT 314.) Yet remarkably, Staff describes this dirt road as
“degraded dune scrub habitat” and seeks compensation for it based on Duke’s
proposal to pave the road. (Id. RT 257- 258.)

We find that the road is neither existing nor potential dune scrub habitat for

sensitive species. Therefore, Applicant’'s paving of the road will have no

significant impact which requires mitigation. Thus, no compensation is called for
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TERRESTRIAL BIOLOGICAL RESOURCES Table 2
Summary of Parties Compensation Positions and Commission Decision

Resource Impact Acres Comp. | Comp. M & M Cost
Ratio | Acres Endowment | Per Acre TOTALS
CEC STAFF DUKE COMMISSION
/CCC
MSS Iceplant D 3.00 0.5 1.5 $1,500 $60,000 $91,500 $0 $91,500
Dune/Fencing D 0.28 3.0 0.84 $840 $60,000 $60,000 $0 N/A
Fencing/Restoration 0.77 1.0 0.28 $280 $30,000 $ 8,860 $0 N/A
Acre D
Dune Road D 0.33 0.5 0.385 $385 $60,000 $23,485 $0 N/A
Road Widening D 0.33 3.0 0.99 $990 $60,000 $60,390 $60,390 $60,390
Restoration Acre D* 0.3 1.0 0.33 $330 $30,000 $10,230 $10,230 $10,230
New Access 2.71 0.5 0.15 $150 $60,000 $ 9,150 $0 N/A
Road D
Riparian/Indirect R 25 0.5 1.35 $1,350 $10,000 $14,850 $14,850 $14,850
Snowy Plover D Nesting Not to exceed Not to exceed Not to exceed
areas $10,000/year/ $10,000/year/ $10,000/year
Life-of-Project 5 years 10 years**
CSLO MSS U 25 0.5 37.5 $37,500 $5,000 $225,000 $0 $62,500
CSLO CRLF U 25 0.25 6.25 $6,200 $5,000 $37,500 $37,500 $37,500
(if triggered) (if triggered) (if triggered)
Legend:

Comp. = Compensation. The “Compensation Ratio” is the number of acres to be mitigated for each acre of impact.

M&M = Management and Maintenance ($1,000/year).

N/A = not adopted

D = dune scrub habitat

R = riparian habitat

U = upland grassland

*Restoration acre determined according to CDFG mitigation guidelines of 3:1 for habitat acquisition and 1:1 for

restoration for a combined 4:1 ratio.

**Snowy plover protection and monitoring funds of $10,000 per year will be required for a ten-year period.
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Duke also challenged Staff’'s requirement of compensation for a 0.3 acre spot
associated with the proposed new front gate access road. The evidence
establishes that this area is common, degraded grassland which is not rare,
unique, or valuable habitat. (Ex. 199, p. 38.) No sensitive species have been
found there and it is not designated as an ESHA. (6/4/02 RT 120.) Based on the
evidence we find that this is not potential dune habitat for sensitive species. (Id.)
Thus, Applicant’s use of the area will not cause a significant impact and there is

no justification for compensatory mitigation.

As a result of the determinations above, we have modified the acreage and costs
for compensatory habitat found in Staff's proposal for Condition of Certification
BIO-T-14, Item 8.a. Table 2 shows a summary of the various parties’ positions
and the Commission’s resolution of the matter. Table 3 totals the amount of

money required for compensatory habitat mitigation for each type of habitat.

TERRESTRIAL BIOLOGICAL RESOURCES Table 3
Commission Compensation Summary

Habitat Compensation Amount

Dune BIO-T-14, Item 8.a. $162,120

Upland BIO-T-14, Item 8.c. $ 62,500

Riparian BIO-T-14, Item 8.b. $14,850

Snowy Plover BIO-T-15 Not to exceed $10,000 per year, for 10 years

(adjusted for inflation)

Supplementary management funds - MBNEF $20,000

Total (some changes may be made in values $259,470 (not including the Snowy Plover

based on results of MSS surveys) costs)
2. Coastal Commission Report
S FRokpotnticneitho-Statuie
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As-tregards-With respect to terrestrial biology, the Coastal Commission, relying
report-has-apparenthyrelied—heavily on the Final Staff Assessment prepared by

the Energy Commission staff (Ex. 197, pp. 3-1, et.seq.) recommends that the
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Energy Commission include the conditions proposed by Staff and recommends

two additional conditions. *® As discussed above at pages 5-9, we have assessed

the Coastal Commission’s recommendations under CEQA, and we have included
most of them, with the exception of those noted below. The CoastalCommission

% Coastal Commission specific_provisions_include Conditions BIO-T-4, 5, 14, 15, 17, and

additional Conditions BIO-T-18 and 19.
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additionalConditions—efCertification®®—However Thus, regarding proposed
Condition BIO-T-18, it is not feasible to require Applicant to demonstrate that all

impacts to coastal dune scrub habitat will be avoided in paving and upgrading the




Embarcadero Extension Road. We have therefore slightly modified the Coastal
Commission language to BIO-T-18, so that impacts will be avoided to the

greatest extent feasible.

The Coastal Commission staff took issue with our slight modification of its
recommended additional Condition of Certification BIO-T-18. The condition is
intended to reconfigure the beach access road and paths to eliminate a 0.33-acre
adverse impact to dune habitat. Duke and the City of Morro Bay have testified to
their intentions to minimize impacts to the dune habitat and there exists no
substantive disagreement on this condition. The Energy Commission’s slight

language change from that proposed by the Coastal Repert-Commission merely

ensures that after receiving comments from the City and the Executive Director
of the Coastal Commission, the CPM will determine that the Applicant’s proposed
design avoids impacts to the maximum extent feasible, rather than setting a
potentially infeasible standard of no impacts whatsoever. Our intention was not
in any way to dilute the CCC’s proposal and we direct the CPM to give great
weight to the recommendations of the CCC’s Executive Director, especially
regarding ways to design the shore access to avoid harming the ESHA. The
language change merely eliminates requiring access plans which are not
feasible.

The Coastal Commission repert-also recommended eallsfora new Condition to
address the horizontal drilling under Willow Camp Creek to install gas pipelines-;

Fhe-specified-Coastal-Commission—-the condition would require a geotechnical

report that evaluates the horizontal directional drilling activities under Willow
161

Camp Creek and also identifies any clean-up measures if a “frac-out”" were to
occur. However, section 6.3 of the AFC entitled “Geologic Hazards and
Resources”, includes a geologic investigation of the bridge site location with

exploratory borings and cone penetration tests soundings. (Ex. 4, Fig. 6.3-4; EX.

®1 The term “frac out” refers to a ground rupture associated with drilling activities. Such a rupture
can result in uncontrolled spilling of drilling fluids onto the ground surface or into surface waters.
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4, App 6.6-3.) In its comments on the PMPD the CCC staff states that the
geologic report contained in the AFC is based on borings located too far distant
from the Willow Camp Creek site and requests that its recommended language
contained in Ex. 320 be substituted for the language in the PMPD. To ensure
accurate geotechnical information and to minimize the risk of a frac-out in an
ESHA, we have adopted the language for Condition of Certification BIO-T-19
recommended by the CCC.

3. Conditions

The various parties reached agreement on a number of the Conditions of
Certification. The agreed-upon Conditions include: BIO-T-1, 2, 3, 4,5, 7, 8, 9,
10, 11, 12, 13 (except item 20), BIO-T-16, 17. We have made modifications to
these Conditions as appropriate to reflect the consensus of the parties.
However, a number of matters remained disputed following the evidentiary

hearings and briefs. We address these disputed Conditions below.

With respect to BIO-T-6, Applicant asks that the Biological Resources Mitigation
Implementation and Monitoring Plan (BRMIMP) not include a discussion of the
removal of transmission conductors and power plant facilities in the event of
facility closure. (Ex. 199, 26-27.) Staff disagrees, and testifies that in the event of
facility closure, removal of major structures is an option which can have important
biological implications. (Ex. 198, p. 4.) Staff states that this is standard condition
language intended to insure that biological impacts are addressed in closure
plans. We find that the Staff position is reasonable and have adopted Staff's

proposed language from the FSA. (Ex. 197, p. 3-50.)

BIO-T-13, Item 20 requires that construction activities which create high noise

levels (i.e. >70 dbA) be restricted on weekdays to between 7 a.m. and 7 p.m. and
between 9:00 a.m. and 5:00 p.m. on weekends. Duke requests that the weekend

start time be changed to 8:00 a.m. (Ex. 199, p. 31.) We must point out that this
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Condition, as proposed by Staff in the FSA (Ex. 197, p. 3-53; Ex. 198, p. 6.), is
consistent with Condition of Certification NOISE-8 of this Decision, which restricts
noisy construction on weekends and holidays to the hours of 9 a.m. to 5 p.m. In
the interest of protecting the Morro Bay community and to maintain consistency
within this Decision, we deny Applicant’s request and adopt the weekend hours

proposed by Staff.

BIO-T-14, Item 8.a addresses compensation for Project impacts to dune scrub

habitat and is discussed above in detail.

Condition BIO-T-14, Item 8.c addresses compensation for Project impacts to
sensitive species at the Camp San Luis Obispo temporary laydown area. The
species involved include the California red-legged frog, the Morro shoulderband
snail (MSS), and the least Bell's Vireo. In Staff's view, Applicant’s temporary use
of the area may adversely impact foraging, nesting, and dispersal habits for
these species. In addition to habitat compensation, Staff is also recommending
that Applicant practice avoidance and mitigation measures to ensure less than
significant impacts to sensitive species. Staff points out that recent surveys have
determined the site is significant habitat for the MSS, which was not previously
known to exist at Camp San Luis Obispo. Ultimate disposition of this matter may
await the Biological Opinion of the United States Fish and Wildlife Service. (Ex.
197, p. 3-26; Ex. 198, p. 6.)

Applicant argues that its proposal for Camp SLO mitigation is roughly
proportional to the impacts of the Project on the MSS and satisfies the
requirement that there be an essential nexus between mitigation measures and a
legitimate governmental interest. The Duke witness testified that species-specific
surveys conducted thus far in the staging and laydown areas surrounding Camp
SLO found the MSS only at the fringes of these areas. Within these fringes,

MSS were found only in moist areas, such as beneath structures, rocks, and
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debris. (Ex. 199, p. 41.) The witness claimed that finding the MSS in these fringe
areas is very unusual given that the Camp SLO high clay content grassland is
highly atypical of areas previously believed to support the MSS. On this basis,
Duke submits that Camp SLO is not high quality MSS habitat and that the
proposed financial mitigation should be deleted and the Condition reduced to
avoidance measures and restoration of the staging and laydown areas to

grassland habitat. Although this results in reducing the amount of habitat

compensation funding recommended by the Coastal Commission, it is consistent

with the qualifier in the report that “[slome funding or acreage levels may change

pending receipt of needed information and completion of environmental

analysis.” Moreover, this adjustment will ensure that the mitigation measures will

be roughly proportional to the impacts of the project and that there will be

sufficient nexus between the mitigation required and the impact to the habitat of

sensitive species.

We find that the temporary nature of the impacts of construction laydown
activities and the atypical®® MSS habitat found at Camp SLO demand a
downward adjustment to Staff's habitat compensation recommendation. This
adjustment will ensure that the mitigation measures will be roughly proportional
to the impacts of the Project and that there will be an essential nexus between
the mitigation measure and our obligation to protect the habitat of sensitive
species.®® Nevertheless, the amount of compensation for habitat may ultimately
have to be adjusted further, pending the determination of the USFWS in its
Biological Opinion. (Ex. 197, p. 3-26 to 3-27; Ex. 198, p. 6.)

With respect to BIO-T-15, Applicant disputed Staff's position that funding for

fencing to protect snowy plover habitat should continue for the life of the Project.

%2 Grassland habitat with high content clay soils generally is not included in what is considered
high quality MSS habitat. See id.

% The dollar amount of the adjustment is reflected in Terrestrial Biology Resources Tables 2 and
3.
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Staff found that the proposed road, bicycle and pedestrian paths, and bridge over
Morro Creek would contribute to degradation of nesting habitat and decreased
nest and plover survival in this area.®* (Ex. 197, p. 318.) Although Applicant
claims that the Project is unlikely to affect the plover, it has agreed to participate
in a seasonal fencing program for a period of five years, with the possibility of
terminating payments after that time if there is no evidence that snowy plovers
are using the habitat area in question. (Ex. 199, p. 43-44.) Staff argues that it is
not appropriate to limit mitigation to only 5 years because the impacts of the
Project will continue for the life of the Project and therefore the mitigation should

continue for the same period.

We are willing to give the benefit of the doubt to a mitigation plan where
sensitive species, such as the snowy plover, are involved. However, in this
instance, the best evidence that the area in question is actually habitat for the
plover lies in the fact that it is mentioned as part of the recovery plan and that
USFWS staff “assumes” that the area constitutes habitat. On the other hand, the
evidence is undisputed that, while plover have nested north of the MBPP and
northwest of Atascadero Road, no Snowy Plover have nested in southern Morro
Strand Beach (the area west of the Project site) since at least 1997, if ever. (Ex.
199, p. 43; 6/4/02 RT 113, 131, 145, 167.) In addition, it is likely that the
installation of exclusion fencing along the west side of the road north and south

of Morro Creek will add permanent protection to the potential plover nesting area.

® The Draft Recovery Plan for the plover lists Morro Strand State Beach and Atascadero State
Beach, just north of the power plant site, as critical nesting area. (Ex. 197, p. 318.) Staff's
position is supported by a witness from the USFWS, who stated that her agency is assuming that
the plover historically did occur in the area. California Department of Parks and Recreation (DPR)
also supported Staff's recommendation. (6/4/02 RT 131, 341-342.) However, in a letter to the
Commission dated June 25, 2003, the USFWS stated that after an internal review of the
proposed Project, and a discussion with the USEPA, the USFWS had determined that the
Project, “... would have no effect or not likely effect the western snowy plover.” The letter states
that the EPA will make a final determination on the western snowy plover following further
analysis. (Letter from USFWS Deputy Field Supervisor Catrina Martin to CEC Hearing Officer
Gary Fay, dated 6/25/03; see also transcript of 6/30/03 RT 25:22-26:10.)
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For these reasons, we have rejected Staff's funding requirement for the life of the
Project absent a determination that the assumed habitat area is actually used by
the snowy plover. To create a sound foundation for a determination of habitat
use, we have required Applicant to pay for fencing for a period of ten years,
rather than Duke’s recommended five-year period. Even if Applicant were to
commence work on the Project immediately upon certification, this would provide
a window of at least 16 years® in which to evaluate whether the snowy plover
considers the site suitable habitat. If at the end of that period the fencing cannot
be shown to have encouraged plover nesting on Morro strand Beach, Applicant
may, with the concurrence of USFWS and the CPM, discontinue paying for the
fencing. The objective of this condition is to continue funding for the snowy

plover fencing only if the fencing can protect actual nesting habitat.

The Applicant and Staff agreed that Condition BIO-T-16 is not necessary and
should be deleted. (6/4/02 RT 168, 228.) We agree and have done so.

In commenting on the PMPD, Staff points out that applying ten percent of the
habitat compensation program towards administration may not be adequate
when applied to the reduced amount of total compensation funding determined
by the PMPD to be supported by the evidence. This is because as the amount of
compensatory acreage is decreased, the administrative costs per acre will
increase. In a subsequent letter to the Morro Bay AFC Committee, the Executive
Director of the Morro Bay National Estuary Program (MBNEP) supported the
Staff comment. The letter stated that in the experience of the MBNEP, the costs
of the plan called for in the PMPD are not directly proportional to the total amount
of compensatory funding. The MBNEP notes that an additional $20,000 is
needed to make up for the proportional reduction in administrative funds. We

have increased the 10 percent figure (which amounts to $23,947 for

% The six years since 1997, plus the additional ten-year payment term of Condition BIO-T-15,
equals 16 years.
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management) by adding the $20,000 recommended by the MBNEP in order to

properly carry out the terms of the condition.

The PMPD comments of the Coastal Commission staff express concern about
any variation of the language in the PMPD from that contained in the Energy
Commission staff's FSA for Conditions BIO-T-4 through BIO-T-17. The CCC

five—of these fifteen-conditions.**—However—sSome of the concern expressed in
the CCC'’s letter is-appears misplaced. Condition BIO-T- 4 is identical to the

CCC's Repert—and the FSA’s recommendation. The only change made to

Condition BIO-T-5 was to add the City of Morro Bay in a review and comment

role. As noted in the discussion above, Condition BIO-T-14 reflects the amount

of compensatory mitigation funding which -this-Cemmission-believes-is-supported
by—substantial-evidencethe record indicates is necessary to mitigate adverse

impacts and is feasible Moreover, to require any greater amount could, we

believe, raise Constitutional issues concerning the proportionality of the required
mitigation. [See, Dolan v. City of Tigard, 512 U.S. 374 (1994); see also Nollan v.
California Coastal Comm., 483 U.S. 825 (1987).] Given that the evidence shows

a lack of proportionality in the condition proposed by the Coastal Commission,

we find that aspect of the proposed funding condition legally infeasible. .

However, the total amount noted in the PMPD has been raised by $20,000 to
ensure that adequate management and administrative funds are available for
administering the MBMCP.

Condition BIO-T-15 provides funding to protect potential snowy plover habitat.
Rather than requiring $10,000 per year for habitat fencing for the life of the
Project, as recommended by the CCC Repert—and the CEC staff, we have

required the annual funding for a period of 10 years. If at the end of this time,

 The cccC Reportselected the following five CEC staff recommended conditions of certification:
BIO-T-4, BIO-T-5, BIO-T-14, BIO-T-15, AND BIO-T-17. (Ex. 320, pp. 42-45.)
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there is no evidence of the fenced area being used as plover habitat, the funding
may end. If, however, the U.S. Fish and Wildlife Service and the CPM determine
that the fenced area is used by the snowy plover, the funding would continue.
We find that the 10-year mandatory funding period is the maximum period
supported by the evidence of record. However, the PMPD language stated that
after 10 years the Applicant could terminate funding “in consultation” with the
USFWS and the CPM. We have revised that language, substituting “in
concurrence”, to clarify that a determination of nonuse by the snowy plover will

not be made by the Applicant alone. The CCC Reperialso-specificallyy—adopted

also recommended the FSA language contained in Condition BIO-T-17. That

condition provided mitigation for impacts to the MSS and the snowy plover along
the construction access road. In fact, we have adopted the FSA language with
one minor exception. In subsection 4 the words, “After construction of the project

is complete...” were added to clarify that after the construction phase is
complete, the bridge over Morro Creek will only be available for pedestrians,

bicyclists, and emergency vehicles.

FINDINGS AND CONCLUSIONS

Based on the evidence of record and assuming proper implementation of the
Conditions of Certification which follow, we make the following findings and

conclusions.

1. In light of the unknowns surrounding the Morro shoulderband (MSS), the
Project’'s location within the identified range of the MSS, the potential
iceplant habitat within that range located at the existing tank farm, and the
Project’'s proposal to permanently eliminate that potential habitat,
sufficient nexus exists between the Project’s destruction of the iceplant

acreage and the need to provide compensatory habitat for the MSS. Fhe
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2. The Embarcadero dirt road is neither existing nor potential dune scrub
habitat for sensitive species and Applicant’s paving of the road will have
no significant impact which requires mitigation.

3. The 0.3 acre degraded grassland associated with the new front gate
access road is not valuable habitat for sensitive species and requires no
mitigation.

— "

9.4. The Project will not impose significant adverse effects on any protected
plant communities or special status species.

10.5. The Project will not impose significant adverse effects on any protected or

special status species of mollusks, insects, herpetofauna, birds, or
mammals.
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11.6. The measures specified in the Conditions of Certification will adequately
mitigate the potential direct, indirect, and cumulative adverse effects of the
Morro Bay Power Plant Project upon terrestrial biological resources to
below a level of significance.

12.7. With the implementation of the mitigation measures, the Project will
conform with all applicable laws, ordinances, regulations, and standards
governing terrestrial biological resources.

We further-conclude that implementation of the Conditions of Certification below
will ensure that construction and operation of the Morro Bay Power Plant Project
will not create any significant direct, indirect, or cumulative adverse impacts to
terrestrial biological resources, and that the Project will conform with all
applicable laws, ordinances, regulations, and standards relating to terrestrial
biological resources as identified in the pertinent portion of Appendix A of this

Decision.

CONDITIONS OF CERTIFICATION

Designated Biologist Selection

BIO-T-1 The Project Owner shall submit the resume, including contact
information, of the proposed Designated Biologist to the CPM for approval. The
Designated Biologist must meet the following minimum qualifications:

1. Bachelor's Degree in biological sciences, zoology, botany, ecology,
or a closely related field;

2. Three years experience in field biology or current certification of a
nationally recognized biological society, such as The Ecological
Society of America or The Wildlife Society;

3. At least one year of field experience with biological resources found
in or near the project area; and

255



4. An ability to demonstrate to the satisfaction of the CPM the
appropriate education and experience for the biological resources
tasks that must be addressed during Project construction and
operation.

Verification: The Project Owner shall submit the specified information at least 60
days prior to the start of any site (or related facilities) mobilization. Site and
related facility activities shall not commence until an approved Designated
Biologist is available to be on site.

If a Designated Biologist needs to be replaced, then the specified information of
the proposed replacement must be submitted to the CPM at least ten working
days prior to the termination or release of the preceding Designated Biologist.

Designated Biologist Duties

BIO-T-2 The Designated Biologist shall perform the following during any site
(or related facilities) mobilization, ground disturbance, grading, construction,
operation, and closure activities:

1. Advise the Project Owner's Construction/Operation Manager,
supervising construction and operations engineer on the
implementation of the biological resources Conditions of
Certification;

2. Be available to supervise or conduct mitigation, monitoring, and
other biological resources compliance efforts, and supervise trained
and approved biological monitors, particularly in areas requiring
avoidance or containing sensitive biological resources, such as
wetlands and special status species or their habitat;

3. The Designated Biologist and Biological Monitors shall be
thoroughly familiar with the Biological Conditions of Certification
and the BRMIMP;

4. Clearly mark sensitive biological resource areas and inspect these
areas at appropriate intervals for compliance with regulatory terms
and conditions;

5. Inspect active construction areas where animals may have become
trapped prior to construction commencing each day. Trained and
approved biological monitors may also be authorized by the
Designated Biologist to perform this duty. At the end of the day,
inspect for the installation of structures that prevent entrapment or
allow escape during periods of construction inactivity. Periodically
inspect areas with high vehicle activity (parking lots) for animals in
harms way. These inspections may be conducted by monitors
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approved by and working under the Designated Biologist’s
supervision, provided the monitors receive appropriate, CPM-
approved training prior to conducting such inspection and the
Designated Biologist is available for consultation on an as-needed
basis if a State or federal-listed species is found or is determined to
be potentially present where positive identification of the species
cannot be easily determined;

6. Notify the Project Owner and the CPM of any non-compliance with
any biological resources Condition of Certification; and

7. Respond directly to inquiries of the CPM regarding biological
resource issues.

Verification: The Designated Biologist shall maintain written records of the tasks
described above, and summaries of these records shall be submitted in the
Monthly Compliance Reports. Qualified Biological monitors shall be approved by
the CPM and training shall be verified according to procedures established in the
BRMIMP.

During Project operation, the Designated Biologist shall submit record summaries
in the Annual Compliance Report.

Authority of the Designated Biologist and Biological Monitors

BIO-T-3 The Project Owner's Construction/Operation Manager shall act on
the advice of the Designated Biologist to ensure conformance with the biological
resources Conditions of Certification. If required by the Designated Biologist or
Biological Monitors, the Project Owner's Construction/Operation Manager shall
halt all site mobilization, ground disturbance, grading, construction, and operation
activities in areas specified by the Designated Biologist.

The Designated Biologist and Biological Monitors shall:

1. Require a halt to all activities in any area when determined that
there would be adverse impact to biological resources if the
activities continued;

2. Inform the Project Owner and the Construction/Operation Manager
when to resume activities; and

3. Notify the CPM if there is a halt of any activities, and advise the
CPM of any corrective actions that have been taken, or will be
instituted, as a result of the halt.

Verification: The Designated Biologist must notify the CPM immediately (and no
later than the following morning of the incident, or Monday morning in the case of
a weekend) of any noncompliance or a halt of any site mobilization, ground
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disturbance, grading, construction, and operation activities. The Project Owner
shall notify the CPM of the circumstances and actions being taken to resolve the
problem.

Whenever corrective action is taken by the Project Owner, a determination of
success or failure will be made by the CPM within five working days after receipt
of notice that corrective action is completed, or the Project Owner will be notified
by the CPM that coordination with other agencies will require additional time
before a determination can be made.

Worker Environmental Awareness Program

BIO-T-4 The Project Owner shall develop and implement a CPM approved
Worker Environmental Awareness Program (WEAP) in which each of its
employees, as well as employees of contractors and subcontractors who work on
the Project site or any related facilities during site mobilization, ground
disturbance, grading, construction, operation and closure are informed about
sensitive biological resources associated with the Project.

The WEAP must:

1. Be developed by or in consultation with the Designated Biologist
and consist of an on-site or training center presentation in which
supporting written material is made available to all participants;

2. Discuss the locations and types of sensitive biological resources on
the project site and adjacent areas;

3. Present the reasons for protecting these resources;

4. Present the meaning of various temporary and permanent habitat
protection measures;

5. ldentify whom to contact if there are further comments and
guestions about the material discussed in the program; and

6. Include a training acknowledgment form to be signed by each
worker indicating that they received training and shall abide by the
guidelines.

The specific program can be administered by a competent individual(s)
acceptable to the Designated Biologist.

Verification: At least 60 days prior to the start of any site (or related facilities)
mobilization, the Project Owner shall provide to the CPM two (2) copies of the
WEAP and all supporting written materials prepared or reviewed by the
Designated Biologist and a resume of the person(s) administering the program.
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The Project Owner shall provide in the Monthly Compliance Report the number
of persons who have completed the training in the prior month and a running total
of all persons who have completed the training to date.

The Project Owner shall keep the signed training acknowledgement forms on file
for a period of at least six months after the start of commercial operation.

During project operation, signed statements for active project operational
personnel shall be kept on file for six months, following the termination of an
individual's employment.

Biological Resources Mitigation Implementation and Monitoring Plan
(BRMIMP)

BIO-T-5 The Project Owner shall submit two copies of the proposed
BRMIMP to the CPM (for review and approval) and to the City of Morro Bay,
CDFG and USFWS (for review and comment) and shall implement the measures
identified in the approved BRMIMP.

The final BRMIMP shall identify: (typical measures are)

1. All biological resources mitigation, monitoring, and compliance
measures proposed and agreed to by the Project Owner;

2. All biological resources Conditions of Certification identified in the
Commission’s Final Decision;

3. All biological resource mitigation, monitoring and compliance
measures required in federal agency terms and conditions, such as
those provided in the USFWS Biological Opinion;

4. All biological resources mitigation, monitoring and compliance
measures required in other state agency terms and conditions,
such as those provided in the CDFG Incidental Take Permit and
Streambed Alteration Agreement and Regional Water Quality
Control Board permits;

5. All biological resources mitigation, monitoring and compliance
measures required in local agency permits, such as site grading
and landscaping requirements;

6. All sensitive biological resources to be impacted, avoided, or
mitigated by project construction, operation and closure;

7. All required mitigation measures for each sensitive biological
resource;

8. Required habitat compensation strategy, including provisions for
acquisition, enhancement, and management for any temporary and
permanent loss of sensitive biological resources;
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10.

11.

12.

13.

14.

15.

16.

17.

A detailed description of measures that will be taken to avoid or
mitigate temporary disturbances from construction activities;

All locations on a map, at an approved scale, of sensitive biological
resource areas subject to disturbance and areas requiring
temporary protection and avoidance during construction;

Aerial photographs, at an approved scale, of all areas to be
disturbed during project construction activities - one set prior to any
site or related facilities mobilization disturbance and one set
subsequent to completion of project construction. Include planned

timing of aerial photography and a description of why times were
chosen;

Duration for each type of monitoring and a description of
monitoring methodologies and frequency;

Performance standards to be used to help decide if/when proposed
mitigation is or is not successful;

All  performance standards and remedial measures to be
implemented if performance standards are not met;

A discussion of biological resources related facility closure
measures;

A process for proposing plan modifications to the CPM and
appropriate agencies for review and approval; and

A copy of all biological resources permits obtained.

Verification: The Project Owner shall provide the specified document at least 60
days prior to start of any site (or related facilities) mobilization.

1. The CPM, in consultation with the CDFG, the USFWS and any other
appropriate agencies, will determine the BRMIMP’s acceptability within 45
days of receipt.

2. The Project Owner shall notify the CPM no less than five working days before
implementing any modifications to the approved BRMIMP to obtain CPM

approval.

3. Any changes to the approved BRMIMP must also be approved by the CPM in
consultation with the City of Morro Bay, CDFG, the USFWS, and appropriate
agencies to ensure no conflicts exist.

Within thirty (30) days after completion of Project construction, the Project Owner
shall provide to the CPM, for review and approval, a written report identifying
which items of the BRMIMP have been completed, a summary of all
modifications to mitigation measures made during the Project's site mobilization,
ground disturbance, grading, and construction phases, and which mitigation and
monitoring items are still outstanding.
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Closure Plan Measures

BIO-T-6 The Project Owner will incorporate into the permanent or
unexpected permanent closure plan, and the BRMIMP, measures that address
the local biological resources.

Protocol: The planned permanent or unexpected permanent closure
plan will address the following biological resources related mitigation
measures:

1. Removal of Project Owner’s transmission conductors when they are
no longer used and useful;

2. Removal of all power plant site facilities and related facilities;

3. Measures to restore wildlife habitat to promote the re-establishment
of native plant and wildlife species; and

4. Revegetation of the plant site and other disturbed areas utilizing
appropriate seed mixture.

Verification: At least twelve months prior to commencement of closure activities,
the Project Owner shall address all biological resources related issues
associated with fcility closure, which is incorporated into the BRMIMP, in a
Biological Resources Element. The Biological Resources Element will be
incorporated into the Facility Closure Plan and include a complete discussion of
the local biological resources and proposed facility closure mitigation measures.

Incidental Take Permit

BIO-T-7 If the project will result in “take” of rare, threatened, or endangered
species as defined and interpreted under California Endangered Species Act
(CESA), the Project Owner shall acquire, as appropriate (i) a Consistency
Determination under Section 20801 of the California Fish and Game Code, (ii) an
Incidental Take Permit for such species under Section 2081(b) of the California
Fish and Game Code, or both. The Project Owner shall incorporate the terms
and conditions into the project's BRMIMP.

Verification: At least 30 days prior to the start of any site or related facilities
mobilization activities requiring a Consistency Determination or Incidental Take
Permit under the California Endangered Species Act, the Project Owner shall
submit to the CPM a copy of the final CDFG Consistency Determination and/or
Incidental Take Permit (if necessary).

Streambed Alteration Agreement
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BIO-T-8 The Project Owner shall acquire any required Streambed Alteration
Agreement from the CDFG (per Section 1600 of the Fish and Game Code), and
incorporate the biological resource related terms and conditions into the Project’s
BRMIMP.

Verification: At least 30 days prior to the start of any site or related facilities
mobilization activities requiring such authorization, the Project Owner shall
submit to the CPM a copy of the final CDFG Streambed Alteration Agreement.

Regional Water Quality Control Board Certification

BIO-T-9 The Project Owner will acquire any required Regional Water Quality
Control Board Section 401 state Clean Water Act certification, and incorporate
the biological resource related terms and conditions into the project's BRMIMP.

Verification: At least 30 days prior to the start of any site or related facilities
mobilization activities requiring such authorization, the Project Owner will provide
the CPM with a copy of the final Regional Water Quality Control Board’s
certification.

Federal Biological Opinion

BIO-T-10 The Project Owner shall provide final copies of the Biological
Opinion per Section 7 of the federal Endangered Species Act obtained from the
U. S. Fish and Wildlife Service. The terms and conditions contained in the
Biological Opinion shall be incorporated into the project's BRMIMP.

Verification: At least 30 days prior to the start of any site or related facilities
mobilization activities, the Project Owner shall submit to the CPM a copy of the
U. S. Fish and Wildlife Service’s Biological Opinion.

U. S. Army Corps of Engineers Section 404 Permit

BIO-T-11 The Project Owner shall acquire any required permit from the U.S.
Army Corps of Engineers Section 404 of the federal Clean Water Act permit.
The biological resources related terms and conditions contained in the permit
shall be incorporated into the Project's BRMIMP.

Verification: At least 30 days prior to the start of any site or related facilities
mobilization activities requiring such authorization, the Project Owner shall
submit to the CPM a copy of the U.S. Army Corps of Engineers permit.

Preventative Design Mitigation Features
BIO-T-12 The Project Owner shall modify the Project design to incorporate all

feasible measures that avoid or minimize impacts to the local biological
resources.
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Protocol: The Project Owner shall ensure that:

1.

3.
4.

transmission line poles, access roads, pulling sites, and storage and
parking areas are designed to avoid identified sensitive resources;

. the water intake pipes that use natural waterways are screened in a

manner to avoid entrainment;
wetland loss is avoided; and

transmission lines and all electrical components are designed and
constructed to reduce the likelihood of electrocutions of large birds.

Verification: All mitigation measures and their implementation methods will be
included inthe BRMIMP.

Construction Mitigation Management to Avoid Harassment or Harm

BIO-T-13

The Project Owner shall manage their construction site, and related

facilities, in a manner to avoid or minimizes impacts to the local biological

resources.

The Project Owner shall ensure that:

1.

All avoidance and minimization measures will be in place,
inspected, and approved by the Designated Biologist before site
mobilization activities that may impact the sensitive areas and
wildlife;

Pre-construction surveys for Project facilities (the main site, satellite
parking, and construction staging areas) will be clearly defined and
agreed upon in advance with input from USFWS and CDFG. All
surveys will be conducted prior to any site mobilization;

Pre-construction surveys br the endangered Morro shoulderband
snail in compliance with all measures established in the USFWS
Biological Opinion will be completed prior to any site mobilization;

Pre-construction surveys for California red-legged frog on the
MBPP Site, at Camp San Luis Obispo, and at the Satellite Parking
area (as required by the USFWS) will be completed prior to any site
mobilization;

Pre-construction surveys for burrowing owl on the Project site and
at off-site storage and parking areas will be completed prior to any
site mobilization, followed by avoidance or passive relocation, if
owls are observed;
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10.

11.

12.

13.

14.

15.

16.

17.

Pre-construction surveys for raptor nests and all sensitive and
special status species animals (including bats) and plants on the
project site and at off-site storage and parking areas will be
completed prior to any site mobilization;

This item has been deleted.

A sound wall proposed by the applicant will be constructed to
reduce noise impacts to riparian areas and other ESHAs during
operation of the MBPP;

Pruning, tree removal, or ground disturbance in ESHAs is
prohibited without biological surveys and consent of the Designated
Biologist in consultation with the City of Morro Bay, USFWS and
CDFG as needed,

Construction area boundaries are clearly marked with stakes,
flagging, silt fencing, and/or rope or cord to minimize inadvertent
degradation or loss of adjacent habitat during facility
construction/modernization;

All equipment storage will be restricted to designated construction
zones or areas that are currently not habitat for special status
species;

A speed limit of 20 miles/hour at all project locations including the
construction access road will be enforced;

Wildlife-safe rodenticides and high specificity herbicides will be
used onsite and along linear facilities as feasible. Use all
pesticides in accordance with USDA label requirements;

Dust control measures will be implemented during construction and
operation;

Shielded and down-facing lighting will be used at all appropriate
locations to protect sensitive biological resources from exposure to
bright night lighting;

All food-related trash will be disposed of in closed containers and
removed at least once a week, and that feeding of wildlife shall be
prohibited;

Hazardous debris and waste will be cleaned up on-site and along
linear facilities;
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18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

An erosion prevention and control plan (see Soil and Water
Resources Section) will be implemented on-site and along linear
facilities;

Traffic access will be restricted to existing roads, designated
access roads, construction storage and staging areas, and parking
areas;

Construction activities which create high noise levels (i.e. >70 dbA)
will be restricted to 7 a.m. to 7 p.m. on weekdays, and 9 a.m. to 5
p.m. on weekends, to minimize impacts to wildlife;

Construction will be limited to daytime at all drainages and drains to
avoid impacts to special status reptiles, amphibians, and mammals;

Construction activities near ESHAs will be conducted with an
appropriate buffer area and/or outside the sensitive courtship and
breeding season of songbirds, amphibians, and other sensitive
wildlife;

Temporary fencing and wildlife escape ramps will be provided for
construction areas that contain steep walled holes or trenches if
outside of an approved, permanent exclusionary fence. If a
temporary fence is used, it will be hardware cloth or similar
materials that are approved by USFWS and CDFG,;

Open trenches will be inspected for wildlife each morning prior to
start of daily construction activities. Any wildlife observed will be
allowed to escape on its own if possible prior to commencement of
construction. Otherwise, the Designated Biologist will contact the
appropriate agency for assistance;

All  construction pipes, culverts, or similar structures will be
inspected prior to pipe burial. Pipes to be left in trenches overnight
will be capped,;

Non-security related firearms or weapons will be prohibited from the
site;

All pets will be prohibited from being brought to the site;
All inadvertent deaths of sensitive species will be reported to the
appropriate project representative. Injured animals will be reported

to CDFG, and the Project Owner will follow instructions that are
provided by CDFG,;
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29.

30.

Project Owner will revegetate and maintain all linears, construction,
staging, temporary parking, and equipment storage areas with
appropriate native plant species; and

Project Owner will provide a post-construction compliance report,
within forty-five (45) calendar days of completion of the project, to
the Energy Commission CPM.

Verification: All mitigation measures and their implementation methods will be
included in the BRMIMP.

Habitat Compensation

BIO-T-14

To compensate for impacts to sensitive habitats that lie west and

northwest of the Project site, and for impacts to riparian habitats in the ESHA on
the north and northeast side of the Project site, and for impacts to upland
habitats at Camp San Luis Obispo, the Project Owner will implement the
following terrestrial compensation:

1.

4.

All Compensation Funds (Funds) shall ke provided to the Morro
Bay National Estuary Program to be used or directed in a “Morro
Bay Power Plant Mitigation and Conservation Plan” (MBMCP). The
MBMCP will be created under the auspices of the Energy
Commission to guide the spending of the compensation funds so
that the greatest benefit to wildlife results while maintaining a nexus
between impacts and mitigation. The intent of the MBMCP is to
implement an aggressive conservation program that includes
acquiring fee interests, conservation easements, or management
agreements on lands.

The MBMCP will be implemented by the MBNEP with oversight
from the Energy Commission.

The Plan shall be approved by Energy Commission in consultation
with an Advisory Committee with participation from USFWS, CDFG,
CCC, MBNEP, City of Morro Bay, the Project Owner, and other
stakeholders as appropriate. The Advisory Committee shall not
exceed 12 representatives so that progress is not impeded.

The MBNEP is authorized to spend up to $43,947 of the Funds for
management and administrative costs incurred by the MBNEP
while administering the MBMCP.

The MBNEP may use Funds for approved projects in cooperation
and coordination with other conservation organizations and may
use the Funds to secure matching grants for the benefit of the
Morro Bay watershed. This objective is included to clarify that the
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leveraging of Funds is permitted to obtain additional benefits for the
Morro Bay watershed.

The Energy Commission and MBNEP shall enter into a
Memorandum of Understanding (MOU) as to the authority to spend
the Compensation Funds. No Funds will be spent prior to
completion of the MOU, unless an exceptional opportunity has
arisen, in which case, the Energy Commission CPM may authorize
expenditure of Funds.

$1,000 has been required for each Compensation Acre for use in a
long-term management and maintenance endowment.  The
MBNEP shall maintain this endowment for the Compensation
Acres. The principle will remain invested in a CPM and MBNEP
approved investment in perpetuity.

The Conservation Funds shall be spent on projects focused on the
following habitats and species and for the amounts indicated below.

a. The amount of $162,120 is required to compensate for loss
of approximately 3.33 acres of dune habitat. These Funds
will be used to acquire and/or restore coastal dune scrub
habitats with Morro shoulderband snail present, or a strong
potential to be present.

b. The amount of $14,850 will be applied to compensate for the
loss of approximately 1.35 acres of riparian habitat. Riparian
habitats supporting California red-legged frog should be
acquired and/or restored.

c. The amount of $62,500 is required to compensate for the
temporary loss of approximately 25 acres of upland habitat.
Upland habitats supporting (or demonstrating the potential to
support) Morro shoulderband snails and California red-
legged frog should be acquired and/or restored.

d. The total amount of the Funds will total $259,470, not
including payments for snowy plover fencing.

Some funding or acreage levels may change pending receipt of needed
information and completion of environmental analysis.

Verification: Not less than 90 days before the beginning of power plant
construction (not to include tank demolition) the Project Owner will provide to the
CPM, a copy of the check and verification that the check was provided to the
MBNEP in the amount of $259,470 payable to the MBNEP. The Advisory
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Committee must complete a MBMCP and have it approved by the CPM within
one year of certification of the proposed project.

Mitigation for Impacts to Snowy Plover

BIO-T-15 The Project Owner will contribute funds of no more than $10,000/yr
(adjusted for annual inflation rates) for annual installation of protective fencing for
nesting snowy plover and monitoring of plover populations. The placement and
timing of the fencing, and the specific annual monetary contribution from Duke
Energy to DPR in support of the fencing program, shall be determined in
consultation with the City of Morro Bay, USFWS and DPR. Snowy plover
monitoring will occur at either the city-owned lands known as the ‘sand spit’ or at
the site in the vicinity of Atascadero Road, as determined by the USFWS. During
pre-construction and construction of the project, the Project Owner or its
authorized agent shall submit to the CPM a monthly status report of all fencing
and monitoring activities. Upon commencement of commercial operation, the
Project Owner or its authorized agent shall submit to the CPM in the Annual
Compliance Report information on all fencing and monitoring activities. This
fencing and monitoring program (and its associated Duke Energy monetary
contribution to DPR) may be terminated by the Project Owner, in concurrence
with USFWS and CEC, after ten years, if it is not effective in encouraging plovers
to nest at the pre-selected location (either the Atascadero Road vicinity or the
sand spit) during this 10-year period.

Verification: Prior to the start of site mobilization in preparation for the

installation of the permanent bridge over Morro Creek, the Project Owner will
provide a copy of the checks to the CPM. The Project Owner will also provide a
letter from the land management organizations and agencies involved stating the
amount of funds received.

BIO-T-16 This Condition has been deleted.

Mitigation for Impacts to Morro shoulderband Snail and Snowy Plover

Along the Construction Access Road

BIO-T-17 The Project Owner shall provide protective measures to mitigate
for potential impacts to the Morro shoulderband snail, snowy plover, as well as
dune scrub habitats, along the construction access road. All of the measures
and plans shall be developed in consultation with the City of Morro Bay, USFWS,
CDFG and DPR.

1. Prior to any site mobilization in preparation for installation of the
permanent bridge over Morro Creek, the Project Owner shall install
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pre-approved protective and permanent fencing/railing, an
informational kiosk, and educational signs (materials) along Hwy 41
north of Morro Creek;

2. A detailed Management Plan shall be required for the roadway, north
and south of the bridge as well as management of the fencing,
kiosk(s), and educational displays;

3. The road management plan will be developed, approved, and
implemented to protect natural resources along the road for the life of
the project; and

4. After construction of the Project is complete, only emergency
vehicles will be authorized to use the bridge crossing Morro Creek
during the life of the Project.

Verification: Not less than 90 days prior to the start of site mobilization for
installation of the Morro Creek bridge, the Project Owner shall provide to the
CPM an agency approved design for installation of the fence, the kiosk, and all
signs and educational materials. The Management Plan shall also be due at that
time. All designs and plans must be approved by the CPM in consultation with
the City of Morro Bay, USFWS and CDFG prior to installation of any structures.

Not less than 30 days prior to the start of site mobilization for installation of the
Morro Creek Bridge, the Project Owner shall provide to the CPM photographic
evidence that the fencing has been successfully installed and that the kiosk(s)
and educational materials are available.

BIO-T-18 The Project Owner shall submit construction plans for Embarcadero
Road, bike paths and pedestrian paths, if any, that avoid impacts to coastal dune
scrub habitat to the maximum extent feasible.

Verification: Six months prior to the installation of the permanent bridge over
Morro Creek, the Project Owner shall submit construction plans to the CPM for
review and approval. The plans shall also be submitted to the City of Morro Bay
and the Executive Director of the Coastal Commission for review and comment.

BIO-T-19 The project owner shall prepare a geotechnical report for
horizontal directional drilling (HDD) activities under Willow Camp Creek. The
report shall investigate subsurface geological conditions and address the
possibility of encountering sandy or rocky soils. The applicant shall implement all
measures, including monitoring of drilling pressures and returns, identified in the
geotechnical report to minimize the risk of “frac-outs” and drill mud release. No
toxic compounds, such as diesel pills or chrome-based lignosulfonates, shall be
added to drill mud. All drill muds and cuttings shall be disposed of at an
approved off-site location. The Applicant shall also maintain adequate spill
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response equipment on-site in the event that drilling fluids are discharged into the
creek.

Verification: At least 30 days prior to any site mobilizaton in preparation for
horizontal directional drilling activities under Willow Camp Creek the Project
Owner shall submit the geotechnical report, including a HDD monitoring and spill
response contingency plan, to the CPM, the California Department of Fish and
Game, and the Executive Director of the Coastal Commission for review and
comment.

Note: The following Conditions apply also to tank farm demolition activities; BIO-

T-1 through BIO-T-5, BIO-T-7, BIO-T-10, BIO-T-12, BIO-T-13, and BIO-T-17 (if
the access road is used during demolition).
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B. AQUATIC BIOLOGICAL RESOURCE

The subject area in this case which has generated by far the greatest expression
of local concern, involves the potential of the Morro Bay Power Plant Project to

have impacts on biological resources in the marine and estuarine environments.

To address these impacts, the Commission’s examination of aquatic biological
resources focuses upon impacts to state and federally listed species, species of
special concern, Morro Bay Estuary wetlands, and other areas of critical
biological interest in the Project vicinity. In this section we summarize the
potential impacts to aquatic biological resources due to the Project and its related
facilities, and address the ability of the Project to comply with applicable laws.
The feasibility of various alternatives to the Project’'s proposed once-through
ocean cooling system is examined in a separate section of this Decision, which

follows.

In addition to formal testimony from the parties, the detailed evidence of record
submitted in this ase was developed in consultation and cooperation with the
California Regional Water Quality Control Board-Central Coast Region (RWQCB
or Regional Board), the California Department of Fish and Game (CDFG), U.S.
Fish and Wildlife Service (USFWS), National Marine Fisheries Service (NMFS),
California Coastal Commission (CCC), and the Technical Working Group
(TWG)®

% The Technical Working Group was formed by the RWQCB in 1998 to oversee the design,
implementation, and analysis of the thermal discharge and entrainment and impingement studies.
Members of the TWG included RWQCB staff, Energy Commission staff, the Applicant, the
Applicant’s consultant Tenera, and independent marine biology consultants. The independent
marine biology consultants include Dr. Peter Raimondi of the University of California, Santa Cruz
and Dr. Greg Cailliet of Moss Landing Marine Laboratory both of whom were hired by the
CCRWQCB, and Dr. Michael Foster of the Moss Landing Marine Laboratory who was hired by
the Energy Commission.  Additional participants were representatives of the California
Department of Fish and Game (CDFG), California Coastal Commission (CCC), and the National
Marine Fisheries Service. Intervenors and other interested stakeholders were able to observe
and make comments at working group meetings. Observers of the TWG included
representatives from the Morro Bay National Estuary Program (MBNEP), the Coastal Alliance on
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SUMMARY OF THE EVIDENCE

1. Setting

The Project setting includes Morro Bay and its State and Nationally designated
estuary, Estero Bay which receives the outflow from the Morro Bay Estuary, and
the immediate area surrounding the Project and its cooling water intake facility

near the mouth of Morro Bay.
a. Morro Bay Estuary

The Morro Bay National Estuary Program’s Comprehensive Conservation and
Management Plan®* (MBCCMP) states that the Morro Bay ecosystem supports
one of the most important wetland systems on California’s coast (Ex. 284.). The
natural communities of Morro Bay and the associated estuary were designated
as California’s first State Estuary in 1994. The following year, Congress
designated Morro Bay a "National Estuary”, in order to acknowledge and protect
the bay’s natural diversity. Morro Bay is one of 28 estuaries in the United States
to be classified as a National Estuary. It is also part of the Pacific Flyway, which

provides critical habitat for migrating shorebirds and waterfowl. (Ex. 197, p. 2-4.)

Morro Bay and its estuary covers approximately 2,300 acres and is sheltered
from the open ocean by a sand spit and man-made breakwater. When intertidal
and wetland areas are included, the acreage increases to 2,600 acres. (Ex. 284.)
The bay is characterized by tidal marshes, mudflats, open water, and rocky
intertidal zones, which provide highly productive, diverse, and dynamic habitats.
(Ex. 4, pp. 6.6A-17 to 21.) Morro Bay and its estuary supports a wide diversity of

Plant Expansion (CAPE), the Environmental Defense Center (EDC), the Sierra Club, and the City
of Morro Bay.

®. The MBCCMP (Ex. 284.) is the result of a three-year cooperative effort of local citizens to carry
out the provisions of section 320 of the federal Clean Water Act by promoting effective
management of the Morro Bay Estuary and to restore and maintain its water quality and natural
resources.
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biological communities and species. In addition, the ocean shore, dunes, and
undeveloped upland areas, as well as wetlands in the region, support many
sensitive and listed species including invertebrates, amphibians, reptiles,
passerines, raptors, shore birds, waterfowl, and small to medium-sized
mammals. (Ex. 4, pp. 6.6B-6, 6.6A-51 to 65; Ex. 284.) The estuary also provides
resident and nursery habitats for a variety of fish, including steelhead trout (Ex. 4,
pp. 6.6A-61 to 63.) In addition to saltwater and tidal influence, Morro Bay and its
estuary receives freshwater from a 48,000-acre watershed drained by Los Osos,
Chorro, and Warden Creeks. (Ex. 284.)

Morro Bay is a shallow, seasonally hypersaline barrier lagoon, with an average
depth of 4 feet below mean tide level. The bay was formed behind a natural
sand spit, which resulted from littoral transport north from the region near Point
Buchon. Today, the sand spit separates the bay and the delta of Chorro and Los
Osos Creeks from the comparatively open waters of Estero Bay on the north side
of Morro Rock. Freshwater enters the bay from the seasonally flowing Chorro
and Los Osos Creeks. (Ex. 4, p. 6.6A-18.) Material from tributary creeks has
caused considerable shoaling of the delta and backbay areas over the last 120
years. (Ex. 266, p 15.)

Morro Bay also has been altered by human activities such as dredging of a
navigation channel and jetty construction along its shores. (Ex. 4, p. 6.6A-18). In
addition, the land that now connects Morro Rock to the mainland was
constructed to close a historic natural entrance to the bay from the north. (Ex.
197, p. 2-5.) Shoaling has occurred in the Chorro and Los Osos creek drainage
basins related to agriculture. There has also been a loss of freshwater input and
water quality impairment, the estuarine impacts of which have not been
guantified. (Ex. 266, p. 18.) The navigational and urban development and
sediment deposition have decreased the surface area of the bay and decreased
water depths in most of the bay. The total area lost has been about 500 acres,

or about 20 percent of the original 1883 surface area. (Id, p. 20.)
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Morro Bay/Estuary has been described as containing four distinct zones, based
on their tidal influence:

Entrance channel and upper bay. This area is characterized by rapid tidal flow

and active sediment movement. The MBPP cooling water intake is in this
zone. The strong currents do not allow the accumulation of fine sediments to
the degree observed in the rest of the bay. (Ex. 266, p. 17.)

Central bay. This area has been heavily impacted by navigational development,
and by land use on its shorelines and within the tributary drainage of Chorro
and Los Osos creeks. (Id.)

Southernmost reaches of the bay. This area has the longest flushing times
and consists of mud flats, with limited open water and marsh areas. It
accumulates fine sediments from Chorro and Los Osos creeks and suffers
strong land use impacts. (Id.)

Deltas of the Chorro and Los Osos Creeks. This is mostly mudflats with
marsh encroaching as the deltas trap sediment. The area is highly impacted
by land use in the watershed of the two tributary creeks. (Id.)

The diverse aquatic habitats of Morro Bay support marine and terrestrial food
webs and provide critical migration, feeding, and breeding habitats for marine
mammals, birds, fish, and invertebrates. The ecological integrity of Morro Bay
and its associated watershed have been strained by many significant manmade
impacts. The Morro Bay CCMP identifies seven of these impacts as “priority
problems.” They are: sedimentation, bacteria, nutrients, loss of freshwater flow
during the dry season, heavy metals and toxic pollutants, loss or degradation of
habitat, and loss of steelhead. (Ex. 284, p. 1-5.) All of these have affected and
continue to affect the quality of the Morro Bay/Estuary.

Dominant ecological communities in Morro Bay include intertidal mud flats,
eelgrass beds, and coastal salt marsh. (Ex. 4, p. 6.6A-23 Figure 6.6A-6, 6.6A-35,
Fig. 6.6A-8e). The bay also contains habitats consisting of sandy subtidal, rocky
intertidal, and brackish marshes. (Ex. 284.) These habitats support a diversity of
aguatic vegetation. The estuary also accommodates a commercial shellfish
lease. (Ex. 197, p. 2-6.)
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There are several sensitive habitats in Morro Bay including: saltwater marsh,
freshwater marsh, eelgrass beds, rocky intertidal zones, and tidal mudflats (Ex.
4, p. 6.6A-21 to 64). Several of these habitats are considered Essential Fish
Habitat (EFH) by the National Marine Fisheries Service. (Ex. 197.)

The AFC identified two special status fish species as inhabiting or potentially
inhabiting the Morro Bay/Estuary. (Ex. 4, p. 6.6A-61-65.) These are the federally
endangered tidewater goby (Eucycloglobius newberryi) and the steelhead trout
(Oncorhyrnchus mykiss). The tidewater goby inhabits bays and lagoons to the
north and south of Morro Bay. While there is suitable habitat for the tidewater
goby within Morro Bay/Estuary, no individuals were identified during surveys for
the 316(b) assessment. (Ex. 197, 2-6.) Likewise, California steelhead trout were
not detected in Morro Bay during surveys, nor were they detected as being
impinged or entrained at the existing power plant.®?(ld.) Morro Bay also supports
a diversity of fish, invertebrates, and many other organisms (i.e. phytoplankton,
zooplankton, jellyfish, crabs, mussels, clams, worms, etc.) which form the basis

of the ecosystem food web.

b. Estero Bay

Estero Bay is a semi-protected coastal reach extending from Point Estero in the
north to Point Buchon in the south. It is situated on a prominent extension of the
continental shelf and is an important fishing ground. The bottom is primarily sand
and gilt, although there are also significant areas of subtidal and intertidal rock
reefs. Currents offshore of Morro Rock act to enhance thermal plume dispersion
from the existing MBPP. (Ex. 266, p. 25.) The open waters of Estero Bay are
highly productive, especially during spring months when strong coastal winds
induce upwelling and increase nutrient concentrations in surface waters. Rock

habitat at Morro Rock and the harbor entrance breakwaters support diverse

®2 Numerous other sensitive species listed in AQUATIC BIOLOGICAL RESOURCES Table 1
also inhabit and rely periodically on the project area.
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communities of algal and invertebrate species. Kelp beds on subtidal inshore
reefs include giant kelp and bull kelp which support numerous species of
bivalves, sponges, and crabs. Common fish species associated with shallow
rock reefs and kelp beds include many types of rockfishes, surfperches, clingfish,
and others. (1d. 27.)

c. Project Site and Vicinity

The proposed Project would continue to use seawater for its once-through
cooling system, as has the existing MBPP for nearly 50 years. This would
involve both the intake of cooling water from Morro Bay and the subsequent
discharge of the warmed cooling water into Estero Bay. For cooling water,
Applicant has proposed a permitted cap of an annual average of 370 million
gallons per day (mgd) and the Project has a maximum daily pumping capacity of
475 mgd. Intake velocities at the bar rack will be reduced from 0.5 fps to 0.33
fps. (Ex. 266, p. 28.) Keeping the power plant’'s cooling water intakes free of
obstructions requires regular dredging in the vicinity of the intake structure, which
is located adjacent to the navigation channel near the entrance to Morro Bay.
(Ex. 197, p. 2-6.)
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AQUATIC BIOLOGICAL RESOURCES Table 1
Terrestrial and Marine/Estuarine Special Status Species
Likely to Occur within One Mile of MBPP

Occurs within | Scientific Name Common Name Legal Status
one mile Federal/State
Other
Fish
D Oncorhynchus mykiss Central California coast FT
steelhead trout
D Eucyclogobius newberryi | Tidewater goby FE/CSC
Mammals
D Enhydra lutris Southern sea otter FT

Source: Exhibit 4, Table 6.6B-2.

D = documented to occur historically within 1 mile radius of MBPP site.

N = Not documented to occur historically within 1 mile radius of MBPP site.

2. Applicable Laws, Ordinances, Regulations and Standards (LORS)®

a. Federal

The Endangered Species Act of 1973 (16 USC, 81531 et seq., provides for

protection of threatened and endangered plants and animals and their critical
habitat.

Marine Mammal Protection Act (16 USC Chapter 31 81361-1375) provides

protection for marine mammals.

Clean Water Act of 1972 (33 USC 8404 et seq.) requires issuance of permits to

dredge or fill waterways. Effluent discharge must be permitted by the
National Pollution Discharge Elimination System Program (NPDES). The
Central Coast RWQCB is authorized to issue the NPDES permit in this case.
Under Section 316(b) of the Clean Water Act (CWA), the Applicant must
utilize best technology available (BTA) to minimize any adverse impacts to
biological resources due to the use of a once-through cooling water system.
The 316(b) study results assist in the determination of BTA for the proposed
project. In addition, thermal discharge is subject to the requirements of the
California Thermal Plan as an “existing” discharge.

In 1987, Section 320, was added to the Clean Water Act to establish the National

Estuary Program (NEP). The goal of the NEP is to identify, restore, and
protect nationally significant estuaries of the United States. Morro Bay is one
of 28 designated estuaries nationwide under this program. Section 303(d)
allows for the designation of impaired water bodies and results in Total

% See Appendix A of this Decision for a complete lists of applicable laws, ordinances, regulations,
and standards.
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Maximum Daily Load (TMDL) requirements for the estuary and watershed.
Morro Bay has been placed on the impaired water body list due to declining
quality and health of the system and is afforded extra protection due to this
designation.

Magnuson-Stevens Fishery Management and Conservation Act, as
amended (16 U.S.C. 1801 et seq.) The 1996 amendments to the
Magnuson-Stevens Fishery Management and Conservation Act set forth a
number of new mandates for the NMFS, regional fishery management
councils, and other federal agencies to identify and protect important marine
and anadromous fish habitat.

b. State

California Environmental Quality Act (CEQA), PRC 821000 et seq. Mandates
protection of California’s environment and natural resources to develop and
maintain a high-quality environment now and in the future.

California Endangered Species Act of 1984 (Fish & Game Code, §2050 et
seq.) protects California’s endangered and threatened species.

California Coastal Act of 1976 (PRC 830000 et seq.) requires the protection of
coastal waters from adverse impacts of wastewater discharges and
entrainment.

Section 30230 of the Coastal Act states that marine resources shall be
maintained, enhanced, and, where feasible, restored.

Section 30231 of Coastal Act requires actions that minimize adverse impacts to
biological productivity of coastal waters, including: minimization of discharge
and entrainment.

Section 30240 of Coastal mandates protection of environmentally sensitive
habitats from the degradation of habitat value.

Warren Alquist Act Section 25527 mandates that certain areas, such as
estuaries, state parks, wilderness, scenic or natural reserves, and areas for
wildlife protection, are prohibited areas as sites for facilities, unless consistent
with the primary uses of such areas, and where there will be no substantial
adverse impacts.

California Porter-Cologne Water Quality Control Act 1972; California Water
Code 813000-14957; Division 7, Water Quality. The administering agency for
this law is the Central Coast RWQCB. The act establishes the framework for
regulation of activities affecting water quality in the state, as well as policies
for the water quality control program. Section 13142.5 (b), establishes a state
policy that new or expanded powerplants proposing to use seawater for
cooling: shall implement the best available site, design, technology, and
mitigation measures feasible to minimize the intake and mortality of all forms
of marine life.
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The California Thermal Plan requires that “existing” thermal discharges ensure
protection of beneficial uses. The beneficial uses of concern are included in
Duke Energy’'s NPDES permit from the Regional Water Quality Control
Board. The main beneficial use of concern is marine habitat.

Fully Protected Species (Fish and Game Code Sections 3511, 4700, 5050, and
5515) prohibit the taking of birds, mammals, reptiles and amphibians, and
fish, respectively, listed as fully protected in California.

3. Project Impacts

Power plant once-through cooling water systems impact aquatic organisms by
thermal discharge effects, impingement, and entrainment. Thermal discharge is
heated water from the cooling water system that is discharged into Estero Bay.
This heated discharge water can cause impacts to biological resources.
Impingement of aquatic organisms results during cooling water intake as
organisms are pulled into contact with the intake screens, and are held there by
the velocity of the water being pumped through the cooling system. Unless the
organisms are able to escape, they perish. Entrainment occurs when small
aquatic organisms (fish and clam larvae, etc.) are carried through the intake
screens (screen mesh size is usually 5/16 or 3/8 of an inch) and through the
remainder of the cooling system. (Ex. 197, pp. 2-10to 2-11.)

The plant’s impact upon aquatic biological resources is governed by two primary
statutory schemes: the California Environmental Quality Act (CEQA) and
Sections 316(a) and 316(b) of the Federal Clean Water Act.** The significance
of impacts is measured very differently under these two schemes. CEQA
measures impacts against a baseline of the current environment including the

operation of the existing power plant.®®> The purpose of this approach is to inform

® There are, of course, other statutes applicable to this topic as set forth above and in Appendix
A of this Decision.

65 CEQA Guidelines section 15125 provides: “An EIR must include a description of the physical
environmental conditions in the vicinity of the project, as they exist at the time the notice of
preparation is published, or if no notice of preparation is published, at the time environmental
analysis is commenced, from both a local and regional perspective. This environmental setting
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the decision-maker of the environmental consequences of the change to the
status quo represented by the proposed Project. Sections 316(a) and 316(b) of
the Clean Water Act are Federal laws enforced by the Regional Board. These
statutes measure impacts absolutely (i.e., against the baseline of zero impact).
Section 316(a) requires the protection of a balanced indigenous community of
organisms in the receiving waters of the cooling system discharge. The primary
concern is therefore the heated cooling water or thermal discharge from the
Project. Section 316(b) requires the use of the “Best Technology Available” to
minimize any adverse environmental impacts resulting from operation of the
cooling water intake system. The intake system is the source of impingement

and entrainment impacts.

a. CEQA

In order to evaluate the impacts of the Project under CEQA, the Commission
must identify an appropriate baseline for cooling water use against which to
measure future likely impacts from the Project. The Committee assigned to
review Duke’s application initially directed that parties address an environmental
baseline consisting of the five-year period of cooling water use for the existing
power plant during the years 1997-2001. That results in an average of 437
million gallons per day (mgd). (8/16/02 RT 168.) In response to subsequent
motions and responses from the parties, and to ensure an even more
conservative analysis under CEQA, the Committee directed the parties to use as
a baseline the historical water use of the existing MBPP from the five-year period
1996-2000. (Committee Order dated 8/30/02.) The average water use for this
period is 387.2 mgd. (Ex. 197, table 8, p. 2-25.) The subject of the appropriate
CEQA baseline in this case is discussed in more detail in the section of this

Decision entitled Soil and Water Resources.

will normally constitute the baseline physical conditions by which a lead agency determines
whether an impact is significant.”
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Applicant presented evidence that the Project will reduce the impacts to aquatic
biological resources in the estuary compared to the existing plant. With regard to
impingement, Duke and the Regional Board staff (in conjunction with the
Technical Working Group) concluded that these impacts were not significant,
whether compared to the existing plant or in the absolute sense. (6/6/02 RT 10-
12.) The witnesses testified that relative to the existing plant, Project
impingement impacts will be reduced because design approach velocities of
intake will be slowed from .5 ft/sec to .3 ft./sec. (Ex. 266, p. 43.)

With regard to thermal impacts, the Regional Board staff, Duke and the Technical
Working Group concluded that these impacts would not be significant in the
absolute sense. (6/6/02 RT 10-12.) Duke’s witnesses testified that in comparison
to the existing plant, the maximum thermal heat load in the discharge waters
would be reduced 35%, from 85.2 million Btu/min to 55 million Btu/min. (Ex. 188.)
In comparison with historic existing plant operations, the modernized plant will
not increase its temperature differential. (d.) Due to the reduced cooling water
throughput, absolute temperatures and reduced heat loads in the discharge,
Duke argues that thermal impacts will be reduced. (Ex. 177, p. 12.) The
witnesses from the Regional Board testified that the Project is not expected to
increase historic thermal discharge effects. (6/6/02 RT 257-258.)

Applicant also presented evidence that the Project will reduce entrainment
impacts on both a short-term and long-term basis. On a short-term basis, the
existing plant’'s maximum cooling capacity of 668 mgd is 41% greater than the
proposed Project’s maximum capacity of 475 mgd. On a long-term basis, Duke
has proposed an annual daily average permit limit of 370 mgd, which is below
the 387 mgd baseline 5-year average determined by the Commission.®® Duke’s

position is that the Project will not create any significant, adverse impacts

® The section of this Decision on Soil and Water Resources gives a detailed discussion of the
CEQA baseline issue in this case and provides a table comparing the Project's 370 mgd annual
daily average to various other historical baselines.
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pursuant to CEQA from once-through cooling and that the Project will actually
lower water use and related impacts substantially, compared to those of the

existing plant.

Duke argues that the existing power plant has been operating at the MBPP site
for approximately 50 years with cooling water withdrawals at levels far greater
than those of the proposed Project. Applicant points out that, in spite of this
historic use of estuary waters, diverse species remain in the estuary. Duke also
points to the Comprehensive Conservation and Management Plan for the Morro
Bay Estuary (Ex. 284.), prepared after years of study by the Morro Bay National
Estuary Program and completed in July of 2000. The MBCCMP is a
comprehensive review of the health of the Morro Bay National Estuary, the key
problems affecting it and proposed solutions to those problems. Despite the fifty
years of once-through cooling operations described above, the MBCCMP does

not identify the Morro Bay Power Plant as a problem. (1d.)®’

Commission Staff has generally joined the Regional Board and Applicant in
considering the amount of cooling water use by the existing plant and by the
Project as a reasonable measurement of historical and future impacts,
respectively. (Ex. 197, pp. 226, 2-39 to 240.) However, while Staff did not
oppose Duke’s 370 mgd annual average cap, Staff advocated that CEQA
impacts be measured at close to the Project's maximum daily pumping rate. The
Staff position amounts to effectively assuming Project operation at that maximum
rate at all times. (Ex. 197, Table 8, p. 2-25; 6/6/02 RT 271.) However, the Staff
witness was not aware of any power plant that pumps cooling water at the

maximum rate for months at a time. (6/6/02 RT 301.) Nevertheless, Staff voiced

" CAPE member Jack McCurdy commented that the CCMP did not identify the existing plant as
a problem because at the time there were no scientific studies of plant impacts._Furthermore, in a
letter to the Commission dated April 19, 2004, Interim Program Director Daniel Berman, of the
Morro Bay National Estuary Program (MBNEP) wrote that the MBCCMP actually noted the need
for further study of the impacts of cooling water withdrawl on estuary marine life. He states that in
light of recent studies and new data, the MBNEP is considering an amendment to the MBCCMP
to reflect the impact of cooling water withdrawl on the estuary.

278



its concern that a pumping limit of 370 mgd as a long-term annual daily average
would not prevent the Project from operating at rates above that average for
months at a time. (6/6/02 RT 271.) Since such high operating rates could
coincide with high rates of spawning and other life-cycle events for marine
creatures in the estuary, Staff argues that the 370 mgd annual average cap is not
sufficient to avoid significant CEQA-type impacts to aquatic biological resources

in the Morro Bay Estuary.

CAPE presented a panel of scientists who generally rebutted Applicant’s position
and tended to agree with that of Staff. (Exs. 274, 275, 276, 277, 278, 279.)
Concerning CEQA impacts, one CAPE witness testified that he did not disagree
with Duke’s claim that there exists no evidence of adverse impact due to 50
years of power plant operation. However, he stated that is because there have
been no measurements made over that half century against which to compare
current impacts. (6/6/02 RT 366.)

Pursuant to CEQA, Staff also addressed the Project’s potential to cause indirect
and cumulative impacts. The Staff witness testified that both entrainment impacts
(which constitute a direct significant impact) and impingement effects (which are
not directly significant) cause indirect effects that are significant when placed in
the context of their contribution to degradation of the ecosystems’ structure and
productivity. Staff believes it is appropriate to treat the indirect impacts of
entrainment and impingement as potentially significant because, in the view of
Staff, they contribute to a cumulative biological problem by destroying many
larval and small fish, invertebrates, and other organisms that are prey species for
other species in Morro Bay. Staff witnesses testified that this degradation is a
significant cumulative impact, and that the proposed Project's indirect impacts
contribute to that degradation. (Ex. 197, 2-28 to 2-29.)

Applicant countered that the Project will have no indirect or cumulative impacts

under CEQA, pointing out the Project’s reduction of impacts from the existing

279



levels. These reductions are the result of changes to the existing plant which
involve lowering cooling water pump capacities, enabling the adjustment of
pumping relative to plant loads, lowering intake velocities, and significantly
lowering permitted cooling water withdrawals and discharges. (6/6/02 RT 73-74.)
Duke believes that Staff claims a significant “cumulative” impact by combining
the impacts of the Project with either other Project impacts or other impacts to
the estuary, such as ongoing sedimentation. Applicant argues that these are not
separate projects within the meaning of CEQA. (Ex. 197, p. 2-28 through 2-29,
6/6 RT 282:22 through 288:12.) Duke charges Staff with incorrectly saddling its
Project with significant impacts through an analysis that is inconsistent with the

legal requirements of CEQA.

CAPE argues that Applicant has failed to analyze numerous indirect impacts of
the Project on the Morro Bay Estuary. (Opening Brief, Group 1V, pp. 3-4; Ex. 27,
p. 2.) CAPE’s Dr. Henderson testified that species in the estuary will be indirectly
effected, with longer-lived slower growing species tending to be more heavily
impacted, thus changing the diversity and balance of the estuarys ecology. (Ex.
276, p.3-4.) CAPE also argues that impacts of the Project must be added to the
various existing stressors within the Morro Bay Estuary’s to determine the
cumulative impact of the Project.

b. Evidence of Thermal, Impingement, and Entrainment

Effects.

To assess the impacts by the Clean Water Act standards, the Regional Board
convened a Technical Working Group (TWG) that included various agency staff
as well as independent scientists hired by the Regional Board, the Commission
and by Duke. The TWG directed the studies of thermal discharge, impingement
and entrainment impacts conducted by Applicant’s independent consultants. The

TWG also reviewed the study results with the help of a Scripps oceanographer
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and a resource population expert from UC Santa Cruz to advise the Regional

Board and other agencies regarding impacts.

Based on these studies and the Technical Working Group review, Applicant and
the Regional Board staff agree that neither the thermal discharge nor the
impingement impacts are significant either against the “zero-baseline” standards
of the Clean Water Act, or compared to the existing plant operations. Duke and
the agency staff also agree that the entrainment impacts are sufficient to trigger
the “Best Technology Available” (BTA) requirement of Section 316(b) of the
Clean Water Act. These conclusions are shared by Dr. Raimondi, the
independent scientist testifying on behalf of both the Energy Commission staff
and the Regional Board. However, members of the Commission staff have
identified the impingement effects as contributing to a significant cumulative
effect under CEQA. (Ex. 197, p. 2-28; 6/6/02 RT 283-287.)

Another significant agreement among Duke, the Regional Board staff, Dr.
Raimondi and Staff is that entrainment principally impacts larvae and that there is
no scientific basis for drawing any conclusions regarding these impacts on adult
populations. However, there was disagreement among the TWG experts as to
the degree of entrainment risk and extent of entrainment impacts on these

populations of larvae.

1) Thermal Discharge

Based upon the studies directed by the Technical Working Group, the Regional
Board staff and the Duke Energy experts agree that thermal impacts from
modernization of the Morro Bay Power Plant will not be significant pursuant to

the Clean Water Act®®. As the Regional Board staff commented:

% The Thermal Discharge Assessment Report (Ex. 160.) describes the numerous long-term
temperature recording stations and periodic temperature surveys conducted from small vessels
and overhead aircraft.
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“Thermal impacts occur along approximately 600 feet of rocky intertidal
habitat on north Morro Rock. Other habitats do not appear to be affected,
except in the immediate area of the discharge. The Board asked staff to
consider the possibility of moving the discharge structure partway
offshore, to the northwest end of Morro Rock. This option may reduce
impacts on north Morro Rock, but would likely increase the thermal
impacts along the west side of Morro Rock, and therefore would likely
have no net benefit®. (Ex. 267, p. 3.)
Applicant testified that compared to the existing MBPP, the Project will, under
weighted maximum load conditions, decrease heat load by about 53 percent and
reduce discharge water volume by 45 percent. (Ex. 266, p. 71.) The Regional
Board witness stated that during operation there would not be a difference
between the thermal discharge of the existing plant and the Project. (6/6/02 RT
256.) Applicant argues that therefore, under CEQA, there would necessarily be
no significant impacts. The witness for the Regional Board agreed that the
thermal impacts from the Project are “not unreasonable”, and that the Regional
Board does not foresee a thermal increase for the Project. This complies with

the Clean Water Act as well. (6/6/02 RT 256-258.)

Energy Commission staff, however, found that while not biologically significant to
populations of special status species, the thermal impacts are “undesireable”,
though not significant under CEQA. (Ex. 197, p. 2-23; Opening Group IV Brief, p.
17.) CAPE takes a similar position to that of Staff regarding thermal effects.
(CAPE Opening Brief Group 1V, p. 8.)

2) Impingement

The 316(b) study also included an analysis of impingement impacts. With the
exception of the Energy Commission staff, expert witnesses agreed that

impingement impacts from the Project are not significant, under CEQA or against

% This is consistent with the findings contained in the Draft NPDES permit, dated March 21,
2003. (Ex 312.) That document states that the Project will not increase thermal impacts, that
therefore no further mitigation is required, and that there exist no reasonable alternatives to
reduce thermal impacts of the Project. (Ex. 312, pp. 7-8.)
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the “zero baseline” of the Clean Water Act. The Regional Board staff considers
impingement impacts to be of relatively minor importance. The amount of fish
impinged is about 1.4 tons per year, and these are mostly northern anchovies
(74% by number). About 850 pounds of invertebrates are also impinged
annually. (Ex. 267, p. 3; 6/6/02 RT 253-254.) Regarding the design of the
proposed Project, Applicant’s witness testified that the Project will result in a 40
percent reduction in approach velocity to the intake screens from 0.5 to 0.3 feet

per second, which should reduce future impingement. (Ex. 266, p. 43.)

At the hearing, Regional Board withess Thomas confirmed that the Regional
Board staff and its consultants had concluded impingement was of “relatively
minor importance.” (6/6/02 RT 253-254.) Duke experts concurred in these
results and noted additionally that the draft NPDES permit requires Duke Energy
to minimize the amount of cooling water used by shutting down circulating pumps
during periods of low power demand, which will also help minimize impingement
rates. Applicant noted too that the draft NPDES permit requires Duke Energy to
periodically dredge the area in front of the intake structures to minimize water
intake structure approach velocity, further reducing impingement rates. (Ex. 266,
p. 43.)

Energy Commission staff took the position that though impingement impacts are
not themselves significant, when combined with the Project’'s entrainment
impacts they become part of a significant cumulative impact. (Ex.197, p. 2-28 to
2-29; 6/6/02 RT 285-287.) CAPE also follows this Staff approach. (CAPE
Opening Brief Group IV, p. 8.)

3) Entrainment
All the expert witnesses in this proceeding agree that there is a sufficient impact
on certain fish larvae due to entrainment to trigger the requirements of Section

316(b) of the Clean Water Act. Because it is infeasible to measure the

entrainment effect on the larvae of every effected species, the TWG used the
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entrainment data collected for the 316(b) study to establish estimates of
proportional mortality (PM), for a combination of all species. PM is therefore a
measure of the risk of entrainment for those species susceptible to entrainment.
However, it is not a measure of entrainment impacts on either the adult or the
overall population of the species susceptible to entrainment. It is also not a

measure of entrainment impacts on all species in the estuary.

Applicant argues that the proposed Project will reduce the existing plant’s impact
substantially. Nonetheless, Duke’s witnesses testified that approximately 9.1
percent of those fish larvae vulnerable to entrainment should be assumed lost.
Staff and the Regional Board experts estimate the proportional mortality as
ranging from 16.2 to 30.8 percent’®.

Duke’s position is that whichever percent loss figure the Commission determines
is correct, the figures represent larval loss only and do not represent the
proportional loss of adult populations or commensurate loss to the overall
productivity or health of the estuary. Duke based this argument on several
factors: first that the assumptions regarding entrainment impacts apply only to
those species that are vulnerable to entrainment, while many fish species are
not. (6/6/02 RT 14-15.) Thus, there is a category of estuarine fish species that
are not entrained at al. The proportional mortality assumptions apply only to
those larval fish that are vulnerable. Second, even for species whose larvae are
vulnerable, the expert witnesses agree that there is no substantial evidence or
sound scientific basis for establishing what, if any, relationship exists between
larval losses and the health of adult populations of those species. (Ex. 197, p. 2-
11; 6/6/02 RT 18.)

Applicant argues that while no study exists proving a relationship between

entrainment losses of larvae and effects on adult populations, the existing power

" These figures are revised to reflect the 370 MGD annual average limit on pumping.
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plant has operated at higher pumping levels than that of the Project for the last
50 years without any documented impacts to adult populations in the estuary.
The Regional Board witness acknowledged that if annual adult losses actually
matched those of proportionate larvae mortality, adult populations would rapidly
decline to zero. (6/6/02 RT 288-290, 320.) Staff believes that the lack of
historical data makes it impossible to determine that past entrainment has not

had a significant effect on estuarine species. (6/6/02 RT 270.)

Duke also presented evidence that due to the location of the intake near the
mouth of Morro Bay, a very high percentage of the larvae entrained by the facility
would have been swept out of the estuary by the tides even if the existing MBPP
were not there. Applicant’s witnesses stated that approximately 54 percent of the
water and organisms which are entrained would have otherwise been naturally

discharged out of Morro Bay and into the ocean by the outgoing tides.

The persistence of these species in Morro Bay after more than 40 years of
plant operation suggests that the linkage between entrainment losses and
Morro Bay fish populations is negligible, and that it is unlikely that the
MPBB intake flow has much effect on population size or trajectory through
time. (Ex. 266, p. 65-66.)
Both witnesses for Duke and the Regional Board also noted that massive
mortality of larvae in nature is normal even without the power plant. (6/6/02 RT
202, 291-292.) Additionally, Duke pointed out that some natural predation of
larvae happens through “cropping.” This occurs when predators eat larvae as
they pass through the cooling system. (6/6/02 116-117.) One commenter spoke
to having observed abundant predator fish gathered at the outfall of the existing
plant. (6/5/02 353-354.) This was confirmed by the witness for the Regional
Board who testified that all entrained species are consumed by other marine

creatures after being discharged from the outfall. (6/6/02 RT 321-324.)
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AQUATIC BIOLOGICAL RESOURCES - Figure 1
Locations of Morro Bay and Estero Bay Sampling Stations

ESTERO
BAY

Source: Exhibit 266, Fig. 3, following p. 44,



AQUATIC BIOLOGICAL RESOURCES Table 2
Relative Percentage of Fish Species Found at Five Different Source Water
Sampling Locations (#1-5) at Morro Bay

1 2 3 4 5

Fish Species Harbor Intake Mid Bay Back Offshore

Mouth Bay
Unidentified 79% 75% 83% 76% 35%
Gobies
Shadow Goby 5% 3% 11% 20% 1%
Northern Lampfish - 3% - - 12%
Pacific Staghorn 4% 4% - - 1%
Sculpin
Jacksmelt 1% 1% - - 1%
Unidentified Blennies - 2% - - 1%
Northern Anchovy - - - - 9%
All other species 10% 11% 7% 4% 10%
Additional species - - - - 30%
found offshore

Source: Exhibit 197, Table 4, p. 2-14.

i Common  Assumptions  for Calculation  of
Proportionate Mortality

Witnesses for Duke, the Regional Board, and Staff agreed on several
assumptions used in all the analyses. As discussed below, the three agreed
upon assumptions are: 1) that there is no survival of entrained larvae, resulting in
100 percent mortality; 2) that the plant operates at approximately 90 percent of
its lawful capacity all the time; and 3) that there is no compensatory response
among populations of entrained species. Duke argues that these assumptions
likely overstate impacts and provide a significant safety margin to account for

data uncertainties and other factors.
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Concerning the first assumption, Applicant’s witness testified that in calculating
the estimates of PM, Duke and the TWG have conservatively assumed that 100
percent of the organisms die, despite documentation via intensive through-plant
entrainment survival studies at power plants across the U.S. that survival of larval
fish and invertebrates can be very high”*. The witness testified that mean
survival rates for most taxonomic groups have exceeded 50 percent, the only
major exceptions being the relatively fragile herrings and anchovies, which have
mean survival rates around 25 percent. Survival rates of 88 percent and 98
percent were reported for naked goby (Gobiosoma bosc) in entrainment survival
studies at the Calvert Cliffs power plant in southern Maryland. Gobies make up

nearly 81 percent of the larval fish entrained at MBPP. (Ex. 266, p. 68.)

Staff, and the Regional Board disagree that the 100 percent mortality assumption
represents a conservative assumption, arguing that Applicant’'s claim focuses
only on survival of fish species while ignoring or downplaying other species.
(6/6/02 RT 115.) The Regional Board witness stated that there exists no
evidence of effective survival and that survival studies that retain discharged
species in a lab do not duplicate natural settings. (d. RT 33-34, 310; Ex. 272, p.
4.)

Duke argues that another “very conservative” assumption used by all withesses
is that the plant will withdraw the maximum amount of cooling water allowed by
law all the times. The Regional Board Staff Report assumption of 17-33 percent
proportional mortality assumes 427 mgd average daily cooling water use
perpetually. (6/6/02 RT188-189; Ex. 267, p. 6.) This is approximately 90 percent
of the 475 mgd maximum for the Project. Applicant argues that in fact, the plant

will not operate at even this reduced limit all the time, citing testimony by its own

™ Duke’s testimony displays a figure showing the results of survival data from a review of
entrainment studies encompassing the years 1970-2000 for various fish species/groups. (Ex.
266, Figure 11, following p. 68.)
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witness that the plant will likely operate at 328 mgd average, even using
conservatively high projections. (Ex. 186; Ex. 200A, p. 4; Ex. 266, p. 31.) Thus,
Duke argues, the assumption of near-maximum power plant operation further

overstates entrainment impacts.

Staff disputes that this assumption is a true conservatism since Staff
recommends that any analysis of Project impacts should assume the maximum
pumping rate of 475 mgd. Staff points out that the 427 mgd assumption is
actually a 90 percent, rather than a 100 percent operating assumption. (Reply
Brief, Group IV, p. 13.)

The third assumption is that no compensatory response occurs among species
entrained by the power plant. Mechanisms of compensatory mortality act to
increase the growth rates, survival and reproduction by those members of a
population that survive. (Ex. 266, p.70.) Duke argues that the PM calculation,
which assumes no compensatory response, is a particularly unlikely and
therefore conservative assumption to make, especially in the circumstances of
the Morro Bay Estuary. Duke notes that CAPE witness Dr. Henderson confirms
in his testimony that compensation is a well-demonstrated principle, although Dr.
Henderson also states that it should not be assumed to compensate for all losses
or to apply in all circumstances. (Ex. 276.)

Applicant claims that there is considerable evidence that the major constraining
factor on adult populations of entrained species is the amount of available habitat
and that this fact is borne out in the National Estuary Program Comprehensive
Conservation and Management Plan. (Ex. 284.) Thus, in habitat-constrained
environments such as the Morro Bay Estuary, compensation for entrainment
losses can occur in part due to decreased competition for available habitat.
Regional Board witness Dr. Raimondi discussed compensation at some length.
(6/6/02 RT 40-48.) Ultimately, Dr. Raimondi acknowledged a compensatory

response is a legitimate concept but testified that the TWG elected not to factor
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in the concept in order to be conservative, given insufficient information specific
to this estuary. Dr. Raimondi stated that this approach is “absolutely a
conservative estimate.” (6/6/02 RT 54: 12-13.) Applicant concludes that while
neither Duke nor the agencies adjusted their results to account for compensation,
the failure to do so makes the final PM calculations “very conservative”.
Applicant argues that this assumption provides a safety margin against the

uncertainty of the information that is available.

Staff counters that while compensation is a valid concept, there is no way to
calculate it since the evidentiary record contains no accurate determination of
carrying capacity for the estuary and no data to determine whether the estuary
has a constant carrying capacity. (6/6/02 RT 40, 43.) The Regional Board
witness stated that if there exists a compensatory buffer of larvae, it is a valuable
resource which protects against natural or man-made perturbation. (Ex. 272, p.
5.)

Duke’s expert witnesses accept each of the three assumptions described above.
However, they find them to be conservative, and to offer a safety margin that
Applicant claims is appropriate given data uncertainties and the importance of
protecting the Morro Bay National Estuary. In Duke’s view, when all three of the
issues described above are considered in combination, the safety margin they
represent is very large. (Opening Brief, Group 1V, p. 29.) By contrast, Staff
argues that, rather than creating a large safety margin, the agreed-upon

assumptions are merely prudent and sound ecological science.

ii. Disputed Assumptions
However, Staff and the Regional Board made three additional assumptions in
their PM calculations. Duke argues that the additional assumptions substantially

overstate entrainment impacts. These are: 1) the use of weighted versus simple

averages; 2) a separation of ocean and estuarine species; and 3) the assumption
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of maximum versus mean exposure times for larvae at risk. The evidence on

each is discussed below.

a. Weighted versus Simple Averages

Proportional mortality estimates were calculated individually for each of the proxy
species that the Technical Working Group agreed should represent entrainment
effects. These species-specific PM figures were then averaged to find an overall
proportional mortality rate. At issue is whether this should be a simple average
or an average weighted by the abundance of the different species. Duke argues
that the contribution of very low-abundance larvae should not be given the same
weight as that of very abundant species in assessing potential entrainment
effects on the bay’s fish community and ecosystem. Their witness described this
issue as follows:

And so in this case, some of the fish were collected in orders of magnitude
of more aundance than others. And the weighted process just takes
those means for which most of the information was derived and weights
them and estimate the overall mean impact. And that's essentially what
was done by Duke. It's essentially the means were weighted by
abundance. So abundance means it counts more in the overall average.
(6/6/02 93:17-94:1.)

Applicant’s calculation, using a weighted average method, results in a
proportional mortality for the proxy species of 9.1 percent. Duke argues that this
is appropriate, since a combination of several species which amounted to only 7
percent of total larvae entrained, should be weighted less than say, unidentified
gobies, which made up 77 percent of total entrainment. (Ex. 299, p. 50, Fig. 5.)
In comparison, the simple average advocated by Staff, results in overall
proportional mortality of 16.2 percent. Staff withesses Dr. Raimondi explained
the different positions as follows:

In my opinion it's a matter of the question that you're asked. If the
guestion is what is the larval loss for fish, if that's the extent of your
guestion, you should use weighted averages. | have no disagreement
with that. ... [l]f, on the other hand, you're taking the approach as we were
doing, that these things we were counting in the target organisms were
proxies for all the organisms that we could not sample, those things like
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invertebrate larvae, other than crabs, algaspore, seagrass seeds,
zooplankton, phytoplankton, anything else that could have been entrained,
then our approach has been to use simple averages. So, it's really a
matter of the question. (6/6/02 RT 236-237.)

Staff points out that one of the underlying assumptions of the 316(b) analysis
was that the identified fish species would serve as a proxy for all other entrained
species that could not be identified. (Ex. 197, p. 2-11.) In Staff's view, weighting
averages to reflect relative abundance of only the identified fish species ignores
all the other unidentified species that suffer losses due to entrainment. However,
Duke counters that this concept is inconsistent with the idea of using the correct

proportional mortality of the abundant species as a proxy for the PM all species.

b. Separation of Ocean and Estuarine Species

The second disputed issue is whether it is appropriate to separate proportional
mortality calculations for ocean and estuarine species. Applicant’'s witness
described the issue this way:

Calculations for the ocean species assume that Morro Bay is connected to
the ocean, and | think the animation that Dr. Mayer showed pretty clearly
indicated that to be the case. And essentially these populations are
assumed to be open.

However, the calculations for the bay species assume that Morro Bay is
more like a lake. In other words, it's closed, and its source water volume
is much smaller, in relation to the other species of interest. And the PMs
for these bay species are higher because of these assumptions. When
you calculate a proportion of mortality (sic), the entrainment losses are
estimated proportionate to some number in the source water. And if that
source water is smaller, it's likely that the PM estimates will go up. ...l
would argue that all species are part of larger coastal populations. Bay
species spawn in-shore and are delivered to the ocean in large numbers.
...  would suggest that if we are making the argument that Morro Bay has
value to a coastal ocean ecosystem, you can’t assume that it's like a lake
when you make the PM calculations. There’s a logical disconnect for me
there, and | think the reason why some of the bay species estimates are
higher is because of this logical disconnect.
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So the solution, in my opinion, would be to calculate the PM the same way
for all entrained species and use all species to estimate the overall
average effects. (6/6/02 RT 94-96.)

On the other hand, Staff for the Commission and for the Regional Board believe
the important question concerns the impacts of the Project on the Morro Bay
Estuary. Therefore, Staff separated estuarine and coastal taxa in order to
estimate losses from the estuary alone, rather than from both. Staff argues that
Duke’s approach ignores the fact that coastal and estuarine species spawn in
different places and that entrainment impacts on the species in each place vary.
(Ex. 267, p. 5.) Dr. Raimondi testified that, for example, it would be nonsense to
argue that larval production from rockfish was lost to Morro Bay, because
rockfish larvae are produced in the ocean, not in the estuary. (Ex. 272, p.3.) In
Staff's view, by separately calculating PM for estuarine species, the Commission
and the public will better understand what proportion of larvae produced in the

estuary are actually destroyed by the Project. (Id.)

However, Dr. Raimondi also noted that this disagreement goes away when
evaluated in terms of the amount of habitat needed to compensate for
entrainment losses, since either position results in the equivalent effect of 380
acres of habitat and about two miles of coast equivalent. (6/6/02 RT 237-239.)

CAPE’s witness, Dr. Stephens stressed that a major function of the estuary is

exporting larvae to the coastal zone. (Id. RT 346.)

C. Maximum versus Mean Exposure Times

The most significant of the three disputed issues in the proportional mortality
calculation concerns whether to use the mean or maximum exposure value.
Exposure is a key variable that represents the number of days that larvae are
vulnerable to entrainment. (6/6/02 RT 98-101.) The 316(b) study results included

an identification of the average age of the fish larvae that were entrained, as well
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as an identification of the maximum age of entrained larvae. (Ex. 66.) Applicant
argues that vulnerability to entrainment is a function of two things: 1) the age of
the larvae (because at some point they grow too large to be entrained); and 2)
their likelihood of coming into contact with the intake system. (6/6/02 RT 98-101.)
In other words, for a larva to be entrained it must be small enough to be
vulnerable to entrainment and it must pass near enough to the intake to be drawn
into the plant. (Id.)

The age distribution of larvae actually entrained by the existing plant is shown in
Figure 2 which follows. (Exhibit 266, Fig. 9 p. 59.) This exhibit from Applicant’s
testimony shows that essentially the oldest fish larvae entrained was 20 days old.
About one-tenth of one percent (0.1% or .001) of the larvae entrained were 20
days old. (6/6/02 RT 106.) This is the exposure time used by Staff to represent
vulnerability to entrainment. Duke’s witness called doing so “a relatively extreme
safety margin”. (6/6/02 RT 107:17.) He analogized the Staff approach to be like
someone saying that the life expectancy of all human beings is equivalent to that

of the oldest surviving one. (Id.)
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AQUATIC BIOLOGY Figure 2 ] )
Cumuiative Age Distribution for Larval Gobies at Entrainment Stations
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Source: Ex. 266, Fig 9, following p. 58.

Figure 2: Cumulative age distribution for fishes sampled from
January through December 2000 at a) entrainment station (2)
(N = 1,043) and b) bay stations {3&4)(N=2223). Age
calculated using a constant growth rate of 0.27 mmy/day.



Duke argues that the vast majority of species are not vulnerable to entrainment
for nearly as long as 20 days. That is because the tidal flushing patterns of
Morro Bay create a very high probability that larvae are carried out to sea within
that period of time. (Ex. 256.) Duke also notes the great difference between the
fast tidal flushing speeds and the slow intake velocity at the Project intake.
(6/6/02 RT 101-102.) Applicant urges that a fairer estimate of true susceptibility
to entrainment would be to take the mean age of the species entrained, which is
4.25 days, and captures 77 percent of the entrained larvae based on the data.
(Id. RT 106.) Duke is critical of the Staff approach as unrealistic due to its
calculation of maximum exposure times and its reliance on a small sample size.
(Ex. 269, p. 4.)

The Staff acknowledges that the risk of entrainment goes down as larvae age.
(6/6/02 RT 240-242.) However, data is only available for one species — gobies.
Since the best estimate for gobies is one that is similar to the estimate derived
using the maximum age of entrainment, Staff and the Regional Board argue that
the use of maximum values is the only reasonable approach to estimating
entrainment risk. (Id. RT 243.)

4. Agency comments

a. Coastal Commission

§30413(d)%."*—The CCC report-made recommendations (Ex. 320.) regarding the

Project in four areas, including marine biological resources.”® The reportCCC

I' A ';. g o

73 . : . .
Other areas in the report CCC recommendations addressed visual resources, coastal dune

habitat, and public access and recreation.
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recommendations found that since the Project is being reviewed by the Energy

Commission and the Regional Board as an expansion of an existing coastal
dependent industrial facility in a site appropriate for such facilities, the Project,
regardless of design alternatives of dry cooling or once-through cooling, will be
consistent with the site’s coastal dependent zoning designation. (Ex. 320,
83.1.10.)

However, the CCC report-found that the Project, as proposed with once-through
cooling and a Habitat Enhancement Program (HEP), does not conform to the
marine resource policies of the Coastal Act and the ESHA policies of the LCP.
The repert- CCC finds that “based on available information,” only the use of a dry

cooling system would conform to those policies. (Id.)

The determinations in-the- of the CCC repert-raise a number of legal questions.
First, while the repert- CCC recommendation states that its findings are based on

available information, it is clear that the repert- CCC has relied heavily upon the
FSA sections on Aquatic Biological Resources prepared by Energy Commission
staff. (Exs. 197, 198; see Ex. 320, 83.1.9.) On the other hand, the Energy
Commission in adjudicating the issues regarding the Project’s impact on marine
biological resources, conducted a thorough and rigorous quasi-judicial
proceeding, receiving evidence from all parties in the case. The evidence was
heard and judged by the two members of the Commission assigned to conduct
the AFC case. The Staff FSA constituted an important part of our evidentiary
record, but only a part. Substantial evidence was presented by Duke Energy in

the form of pre-filed testimony and the oral testimony of expert witnesses.
In our adjudication of the complete body of evidence we have found that many of

the positions taken in the FSA are not supported by the weight of evidence and

therefore, we have not adopted findings consistent with those
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positions.”* Key among these is the Staff position stated in the FSA that the
Project with once-through cooling will have a significant effect on the aquatic
environment of Morro Bay and its estuary. We have found that this position is
not supported by the evidence and have determined that the Project will not have

a significant impact upon the bay and estuary.

Pursuant to CEQA, the lack of a significant impact obviates the need for
mitigation. Thus, while we discuss the various cooling alternatives in the next
section of this Decision, none of them are appropriate as mitigation for the
Project’'s once-through cooling impacts. Similarly, the HEP proposals are later
discussed not as mitigation of a significant impact pursuant to CEQA, but rather
as part of the “best technology available” evaluation pursuant to the Clean Water
Act, section 316(b).

b. National Marine Fisheries Service

The National Marine Fisheries Service (NMFS) is obliged under the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 881801, et. seq.)
to provide recommendations to federal and state agencies that permit projects
with the potential to adversely impact essential fish habitat. Morro Bay is
considered essential fish habitat for a number of federally managed fish species
included in the Pacific Groundfish and Coastal Pelagics Fishery Management
Plans (FMPs). A NMFS representative pointed out that Morro Bay, a national
and state designated estuary, is officially listed as an impaired water body under
section 303(d) of the Clean Water Act due to factors such as sedimentation,
metals, pathogens, bacteria, agricultural runoff, urban runoff, and periodic
dredging. For this reason NMFS urges that all feasible measures should be

taken to avoid impacts to the estuary. NMFS emphasizes avoidance over

™ This is consistent with the requirement that any agency engaged in adjudication must base its
decision on specific findings that are supported by substantial evidence in the record. (Pub.
Resources Code, 88 21080(e), 21082.2(c); CEQA Guidelines § 15384(a); Topanga Association
For a Scenic Community v. County of Los Angeles; 113 Cal.Rptr. 836 (1974).
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mitigation and supported the Staff FSA analysis and recommendation for the use
of a closed cooling system, if found feasible. If not feasible, NMFS seeks to be
involved in any mitigation steps. (6/6/02 RT 385-388.)

Public Comments

Richard Smith addressed the importance of estuaries to the coastal and marine
environment and expressed his fear that impacts from the Project’'s once-through
cooling system could lead to simplification the estuary’s ecosystem, making it
less robust. (6/6/02 RT388-393.) Stephen Pryor of San Luis Obispo questioned
the accuracy of some of the surveys and analysis presented by witnesses at the
hearing. He stated that surplus larvae in the ecosystem serve the purpose of
providing a buffering capacity which he believes help guarantee adequate adult
populations in the estuary. (Id. RT 397-400.) Mandy Davis believes that once-
through cooling has a significant adverse impact on the estuary and should be
avoided. (d. RT 400-403.) Nelson Sullivan stated that while rowing in Morro
Bay he has observed a great many jellyfish, which he believes are impinged in
large numbers at the existing plant, but which were not reflected in the various
impingement studies. (d. RT 403-404.) Pat Henshaw identified herself as a
local resident involved in efforts to reestablish and replant eelgrass in the
estuary. She voiced opposition to the proposed once-through cooling system.
(Id. RT 408-410.)

Walter French, a business agent with the Plumbers and Pipefitters Union of San
Luis Obispo County argued that, since the Project will have lower cooling water
demands than the existing plant, it will reduce aquatic mortality. He also termed
as “common sense” the observation that the existing plant cannot be killing one-
third of aquatic life, since such life continues to exist in the estuary. (Id. 393-395.)
James Wood, who serves on the Morro Bay Harbor Advisory Board, favored a
habitat enhancement approach over the dry cooling alternative. He also stressed

the difficulty in securing money to dredge the harbor, though the dredging aids
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waterfront commercial business and supports flushing of the bay. John Barta,
who serves on the Morro Bay Planning Commission, stressed the large amount
of community involvement in preparing the MBCCMP for Morro Bay as part of the
National Estuary Program. He stated that as a result of a four-year long process,
seven priority problems were identified, none of which include power plant
entrainment. In addition, the plan identified 61 actions to benefit the estuary, with
$45 million of the highest priority items still not funded. He argued that Duke’s
proposed habitat enhancement program could greatly help fund efforts to

improve the estuary environment. (Id. 404-408.)

Commission Discussion

The environmental importance of the Morro Bay Estuary is undisputed. The
Morro Bay ecosystem supports one of the most important wetland systems on
California’s coast. Morro Bay and the associated estuary were designated as
California’s first State Estuary in 1994. The following year, Congress designated
Morro Bay a "National Estuary", in order to acknowledge and protect the bay’s
natural diversity. Its importance to the coastal environment and to the people of

Central California and the City of Morro Bay cannot be overstated.

The record is also undisputed that the bay is suffering from a variety of problems.
The Morro Bay National Estuary Program has identified in its MBCCMP seven
problems that require priority attention.”” (Ex. 284, p. 1-5.) The estuary has
been identified as an impaired water body under section 303 of the Clean Water
Act. For these reasons we are particularly attuned to the need to protect the

Morro Bay Estuary from significant impacts.

> The cCMP priority problems are: sedimentation, bacteria, nutrients, loss of freshwater during
dry season, heavy metals and toxic pollutants, loss or degradation of habitat, and loss of
steelhead.
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The proposed Project has the potential to impact aquatic biological resources in
the estuary through its continued use of the once-through cooling water system
currently in use at the existing MBPP. For fifty years the existing MBPP has
withdrawn ocean water from an intake structure near the mouth of Morro Bay and
discharged warm water into Estero Bay on the north side of Morro Rock. These
existing conditions form the baseline against which impacts from the proposed

Project must be compared, pursuant to CEQA.
1. CEQA

To evaluate the Project’s impacts under CEQA we determined the appropriate
baseline. By Order dated August 30, 2002, the Committee ruled that the
appropriate base is the average cooling water use by the existing plant over the
five-year period 1996-2000. The average use during those years was 387.2
mgd. (Ex. 197, Table 8, p. 2-25.) This provided a recent picture of the existing
environmental setting without allowing water use during a single year to distort

the baseline unrealistically. "

We have rejected Staff's attempt to argue a
baseline determined from a tenyear annual average. (Ex. 197, 2-25.) We find
that a tenyear period does not accurately reflect the existing environment, as
required by CEQA Guidelines. However, Staff later appeared to abandon this
baseline, or any quantitative estimates, in favor of an ill-defined “qualitative
discussion.” (Staff Opening Brief, p. 20.) We reject this approach as well, in
favor of the quantitative estimates of past water use based on Regional Board
records, (Ex. 187.) and the reliance of expert testimony upon water use as a

measure of entrainment impacts. (6/6/02 RT 16.)

We have also rejected Duke’s argument that the baseline should be the period
from market restructuring and Duke’s acquisition of the MBPP in 1998 until filing
the AFC in 2000. (Ex. 266, p. 103.) We have favored a longer horizon over

which to average the baseline water use. However, we note that this injects a

® Our determination of the appropriate CEQA baseline is discussed in greater detail in the
section of this Decision entitled Soil and Water Resources.
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level of conservatism by “burdening” Duke with responsibility for MBPP water use
figures for the years 1996 and 1997. In those years the existing plant was owned
by PG&E, a regulated utility, not then subject to the current regulatory
environment. Since water use by the MBPP was far lower in those two years,
their inclusion reduces the average figure for the baseline. However, this is just
one of many conservative steps we have taken in evaluating potential Project

impacts on the important aquatic resources of Morro Bay.

The established baseline of the existing MBPP is an annual daily average of
387.2 mgd, compared to the proposed Project’s permit limitation of 370 mgd, a 4
percent reduction in cooling water use on a long-term basis. Applicant’s expert
witness testified that a more realistic estimate of actual annual daily average is
likely to be 328 mgd. This estimate was not persuasively rebutted by other
parties and based on the evidence of record, we find it to be reasonable. The
328 mgd level represents a 15 percent reduction of water usage relative to the
baseline. Peak short-term use of the existing plant is based on the capacity of
the existing pumps at 668 mgd. Maximum capacity of the pumps for the Project
will be 475 mgd, a 29 percent capacity reduction. The proposed Project also will
have a slower water intake velocity and a greater ability to control pumping
levels, matching pumping to electric loads. Thus, the weight of evidence
establishes that the Project will have a reduced impact on once-through cooling

water use compared to the existing plant.

Furthermore, the weight of expert testimony established that it is appropriate to
correlate water use and entrainment impacts over time. The more water pumped
by the Project, the greater the entrainment impacts upon small aquatic
organisms. This is consistent with the experts’ use of goby larvae as a proxy for
all impacted species, since these larvae were found to be ubiquitous in the
cooling intake water. Expert testimony established this relationship and
Conditions of Certification limitations to pumping on a maximum daily, and
annual daily average, basis provide an enforceable means of regulating both

peak and long-term entrainment impacts.
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Staff, however, was not satisfied that these limits would reduce aquatic impacts
to below that of the existing MBPP and argued that long-term assessments of
water use do not capture seasonal spawning peaks and valleys of various
species.

“Significantly, the proposed daily cap is the stated capacity of the new
pumps, which could, under applicant’'s proposal, be operated all day, for
weeks, for even months, including at periods of time when organism
concentrations are very high. The unpredictability of natural phenomenon
(spawning, egg laying, transport events, etc.) surrounding the Morro Bay
ecosystem does not allow for confident forecasting of the higher or low
concentration periods for lower power plant entrainment opportunities. Any
responsible assessment will therefore use the maximum daily pumping
capacity for determining impacts.” (Ex. 198, p. 9.)
Thus, because the plant may be running at its maximum capacity during a key
spawning event, Staff argued that the maximum capacity is the appropriate
measure of impacts, at all times. We agree that it is appropriate to compare the
Project’'s maximum capacity of short-term impacts to the maximum short-term
capacity of the existing plant; in this case the proposed 475 mgd compared to the
existing 668 mgd. However, Staff seeks to compare the proposed Project’s
maximum short-term water use to the long-term average water use of the
existing plant. The two measurements are not appropriately comparable and we

reject the analysis as an “apples to oranges” comparison.

Furthermore, there is no evidence supporting an assumption that the new plant
maintenance schedules, outages or other operational changes will correlate
differently with spawning events than those of the existing plant. Staff's own
witnesses testified that there is no meaningful or predictable correlation: “[bJoth
power plant operation and bay/estuary species life cycle events vary annually,
and when considered together, they vary to an unpredictable degree.” (Ex. 197,
2-26.) We recognize that it would be informative to correlate evidence of a
significant and predictable seasonal spawning peak with evidence of a

predictable period of maximum operation for the Project's cooling system.
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However, Staff has not provided substantial or persuasive evidence of such a
correlation. To the extent that spawning and peak generation have coincided in
the past, a comparable correlation at the new Project is likely to reveal reduced

impacts.

However, the Staff position involves speculating a worst-case scenario wherein
the Project operates at full load throughout a spawning peak. Yet, the record
lacks evidence of when the Project would operate at maximum load, for how long
it would maintain that level, and whether or not such a level of operation would
correlate with a significant peak in spawning. The weight of evidence requires us

to reject the Staff theory.

We must also reject Staff's attempt to find a significant cumulative impact by
combining Project impacts due to entrainment, impingement, and existing
stressors in the estuary. These elements are not separate “projects” as required
for a cumulative CEQA analysis. Staff has clearly failed to follow CEQA
guidelines in this regard. (CEQA Guidelines Sections 15355, 15130(a)(1); 6/6/02
RT 285-287.) Furthermore, since the effects noted by Staff are all part of the
existing baseline, the reduced impacts of the Project will result in fewer combined
impacts than now exist.

Thus, we find that compared to the existing plant, the Project will have fewer
impacts involving entrainment. Its variable pumping capacity and reduced intake
velocities will reduce impingement impacts. Furthermore, expert testimony
establishes that the Project will present no increase in thermal impacts from its
discharge water. In addition, it will not contribute to any significant adverse

indirect or cumulative impacts.
In an attachment to its comments on the PMPD, the Coastal Commission staff

states that the PMPD was not correct in assuming a CEQA-type baseline of the

existing environment when determining compliance with the Coastal Act. Rather,
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the Coastal Commission staff argues that the baseline for purposes of
determining the consistency of a project with the Coastal Act is similar to the
baseline for the Clean Water Act. That baseline is described in this decision as a
“zero impact” baseline which does not necessarily incorporate existing impacts or
facilities that may be affecting the existing environment. To evaluate the Coastal
Commission staff's assertion, the Committee directed the parties to comment on

the argument.”’

CEC staff suggests avoiding use of the “baseline” and instead approaching the
issue by carefully distinguishing between the underlying mandates of CEQA and
the Coastal Act and the findings required for each, pursuant to the Warren
Alquist Act. Applicant argues that the Coastal Commission staff position is wrong
and irrelevant. Wrong because any baseline applicable under the Coastal Act
must be in reference to an existing environment baseline similar to the one used
under CEQA. Duke argues the Coastal Commission staff position is irrelevant
because none of the CEC findings regarding the Coastal Commission Report are

related to any baseline.

To examine this we look to the policies of the Coastal Act cited by the Coastal
Commission staff in its comments. Public Resources Code section 30230 states:

Marine resources shall be maintained, enhanced, and, where feasible,
restored. Special protection shall be given to areas and species of special
biological or economic significance. Uses of the marine environment shall
be carried out in a manner that will sustain the biological productivity of
coastal waters and that will maintain healthy populations of all species of
marine organisms adequate for long-term commercial, recreational,
scientific, and educational purposes. (emphasis added)

Section 30231 states that biological productivity of marine waters,”... shall be

maintained and, where feasible, restored through, among other means,

" See Committee Order, dated July 7, 2003.
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minimizing adverse effects of waste water discharges and entrainment...”

(emphasis added)

The CC staff letter states that for both policies the language is absolute, rather
than relative and that resources must be protected regardless of existing

impacts.

While the Energy Commission has relied upon a CEQA baseline to determine
whether the proposed Project will significantly increase impacts to the
environment, we also examined at great length the feasibility of dry cooling as an
alternative to the Project’'s once-through cooling system. The Coastal
Commission found that the CEC staff recommendation to use dry cooling is
feasible. However, after reviewing an extensive evidentiary record developed in
this case, including the sources relied upon by the Coastal Commission, we have
determined that dry cooling is not feasible for the proposed Project at the
available location. In adjudicating that issue, we applied the definition of feasible
used in both the CEQA Guidelines and the Coastal Act. (tit. 14, Cal. Code of
Regs. section 15364; Pub. Resources Code section 30108.)"® The adjudication
of the issue of dry cooling feasibility was carried out without reference to any
baseline but was based upon multiple factors which supported our finding that

the dry cooling alternative is not feasible.”

CEC staff argues that the Coastal Commission may find that a project is not in

compliance with the Coastal Act because it does not include feasible measures

® “Feasible” means capable of being accomplished in a successful manner within a reasonable
period of time, taking into account economic, environmental, social, and technological factors.

4 sum, the weight of credible evidence clearly establishes that specific problems including site
constraint, prohibitive costs, legal issues of non-compliance and significant visual, land use and
likely, noise impacts render the proposed cooling alternatives not feasible for use at the Project
site.” (PMPD, p. 320.)
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to enhance and restore marine resources even though the Energy Commission
has determined that the project will not cause any significant additional adverse
impacts under CEQA. Yet in this case the Coastal Commission has
recommended steps which we have specifically found to be not feasible.
Furthermore, in the case of the dry cooling alternative, because we have
determined it to be infeasible, any requirement imposing its use would likely
result in failure of the proposed Project and likely would result in the continued,
more harmful pumping of the existing power plant without any related HEP. We
find this to be more harmful to marine resources than the proposed Project with

its accompanying substantial funding for habitat improvement in the estuary.

2. Thermal, Impingement, and Entrainment Effects

Under Section 316(b) of the Clean Water Act [33 USC, 88316(a) and (b)],
enforced by the Regional Board, Project impacts are measured against a zero
impact. Section 316(a) requires the protection of a balanced indigenous
community of organisms in the receiving waters of the cooling system discharge.
Section 316(b) requires the use of best technology available BTA to minimize
environmental impacts of operating the cooling water intake system. The
Regional Board has determined that the Project is a new source as defined in the
Clean Water Act section 306. (33 U.S.C. 1316) For the purpose of making its
required determinations under CEQA, the Regional Board as a responsible
agency, will rely on environmental decisions by the Energy Commission, as lead
agency. In addition to determining the environmental impacts of the Project, the
Commission must also determine whether the Project complies with applicable
LORS, including those of the Clean Water Act. In order to determine
compliance, we must adjudicate the evidence which forms the basis of such

compliance.

The evidence establishes that overall the thermal effects from the Project will not

be a significant factor on the marine environment. (Ex. 266, p. 70-71.) The
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maximum permitted temperature difference between outlet and receiving waters
will drop from the present 30 degrees F to 20 degrees F. (6/6/02 RT 257.) The
Project will cause no increase in thermal discharge and is deemed “not
unreasonable” by expert witnesses for the Regional Board. (d. RT 256.) The
Project’s thermal discharge will also comply with the California Thermal Plan, as

interpreted by the Regional Board staff. (Ex. 312.)

We also find that impingement effects of the Project are very low. The proposed
new plant will reduce intake approach velocities by 40 percent and will shut down
circulating pumps during periods of low power demand, further contributing to
lower impingement. (Ex. 266, p. 43.) Periodic dredging in front of intake
structures, required by the Regional Board NPDES permit, may further reduce
impingement rates. (Ex. 312, p. 13.) Thus impingement impacts, which are
relatively low at the existing plant, will be further reduced at the Project and will

comply with the requirements of the Clean Water Act.

To determine the Project’'s impact due to entrainment, the Technical Working
Group designed an entrainment study which sampled the organisms found in the
intake waters throughout Morro Bay.®® The majority of fish (approximately 75
percent) were unidentified gobies and 71 percent of invertebrates were identified
as brown crabs.®® The TWG determined that based on the information available
to them, the appropriate method to interpret the gathered data was to use
proportionate mortality or PM. The estuary contains a multitude of species, but
the TWG was unable to calculate estimates for all species. Therefore, a target
species was identified and the assumption was made that mortality calculations

for the target species can be applied to other species as well. (6/6/02 RT 16-20.)

80 Aquatic Biological Resources Figure 1 shows the locations of the five sampling stations for
collecting larvae.

8 The TWG was unable to derive estimates for other invertebrates or zooplankton or

phytoplankton or algal spores or other non-fish. (6/6/02 RT 17.)
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The parties used the PM method applying several different assumptions to
determine a PM of 9.7 percent for Duke and 16.2 to 30.8 percent for the Regional
Board staff.®> However, these estimates of PM do not represent commensurate
losses to adult populations or to overall productivity in the estuary for several
reasons. First, not all species are vulnerable to entrainment. (6/6/02 RT 14-15.)
Second, no evidence exists of a relationship between the number of larval losses
and the health of adult populations. (Ex. 197, p. 2-11; 6/6/02 RT 157.) In fact, if
PM estimates were commensurate with adult population losses then, assuming
the Regional Board staffs PM estimates of 30.8 percent, the estuary would
theoretically contain none of the species vulnerable to entrainment after little
more than a dozen years. However, after experiencing the existing plant’s
cooling water withdrawal for 50 years, it is clear the estuary has not suffered this
fate. (6/6/02 RT 288-290.)

A third factor that distinguishes PM mortality in larvae from the number of healthy
adults in the estuary is that massive mortality of the vulnerable larvae is normal,
whether the power plant exists or not. (Id. RT 202, 291-292.) Finally, the location
of the plant’s intake structure is near the mouth of Morro Bay, where tides sweep
out of the estuary a high percentage of larvae otherwise subject to entrainment.
(Ex. 266, p. 65-66.) For these reasons it would be misleading to equate
proportional mortality of larvae with a comparable effect on species in Morro Bay.
(6/6/02 RT 319-320.) Nevertheless, all expert withesses agreed that even the
lowest estimates of PM for larvae show a sufficient Project impact due to
entrainment to trigger the requirements under section 316(b) of the Clean Water

Act that require the use of BTA at the Project’s cooling intake.

Three of the assumptions used to calculate PM were agreed upon by the parties.

The only dispute concerning these assumptions is whether they represent an

8 These values have been adjusted to account for a 370 mgd annual average daily intake. They
correspond to the unadjusted calculations of 8.9 percent for Duke and 17 to 33 percent for the
Regional Board staff. (Duke Opening Brief, Group IV, App. A.)
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accurate or a conservative approach. The first assumption is that of 100 percent
mortality due to entrainment. The Duke witnesses submitted testimony regarding
power industry studies showing entrainment survival rates for larval fish and
vertebrates exceeding a mean average of 50 percent and total survival rates of
88-98 percent for naked goby. (Ex. 266, p. 68.) While the Regional Board staff
witness pointed out that none of these studies followed surviving organism in
open water following entrainment, we find the fact of survival at such high rates
adequately establishes that 100 percent mortality of entrained species is an

unquantified conservatism in the PM analysis for this Project.®®

The second agreed-upon assumption is the analysis by the Regional Board staff
which assumes 427 mgd average daily cooling water use at all times. This
represents approximately 90 percent of the Project’'s maximum pumping capacity
during duct firing. We believe that market conditions and maintenance outages
will actually reduce this to a capacity no greater than the 80 percent testified to
by Applicant’s expert as a conservatively high likely operating percentage. Thus,
we find that the assumption used in the calculations for operating the plant is

conservatively high.

The experts also assumed that no compensatory response was taking place in
the estuary. Mechanisms of compensatory mortality work to increase growth
rates, survival and reproduction among the reduced number of surviving
members of a species. Several of the expert withesses agreed that this is a well
demonstrated principle, although not quantified for Morro Bay. (Ex. 266, p. 70;
Ex. 276.) The witness for the Regional Board staff testified that the effect could

not be quantified due to both an inability to determine the carrying capacity of the

% The Federal Register discusses environmental impacts of cooling water intake structures and
makes clear that the assumption of 100 percent mortality due to entrainment is a conservative
assumption: “The mortality rate of entrained organisms varies by species; mortality rates for fish
can vary from 2 to 97 percent depending on the species and life stage entrained. Naked Goby
larvae demonstrated mortality rates as low as 2 percent whereas bay anchovy larvae mortality
rates were as high as 97 percent. Macro invertebrate mortality ranged from 0 to 84 percent for
several species evaluated, but rates were usually less than 29 percent. (Environmental Impacts
Associated With Cooling Water Intake Structure, 67 Fed. Reg. 17136 (Apr. 9, 2002).)
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estuary and the lack of data needed to establish the constancy of that carrying
capacity. While these factors make quantification problematic, they do not, in our
view, obviate the fact that this too is a conservative assumption in the PM

analysis.

I. Disputed Assumptions

The foregoing discussion accepts that the three assumptions which are agreed
upon by the parties collectively provide some degree of a conservative buffer
against uncertainty. We believe that this is appropriate given data uncertainties
and the importance of protecting the Morro Bay National Estuary. The effect of
each assumption is to create a tendency towards increasing the proportional
mortality calculation. (6/6/02 RT 199.) Duke experts agreed with this approach
as to the three assumptions discussed above. However, they disagreed with
other assumptions and testified that different, and in their view, “more
reasonable” assumptions are appropriate for the remaining three factors in the
PM calculation. Duke urges that this is needed in order to not overstate Project
impacts and thereby distort reality. On the other hand, Staff for the Commission
and the Regional Board has adopted the position that maximizes assessments of
mortality for each of the disputed assumptions. (Id. RT 200.) The three
assumptions involve 1) the use of weighted versus simple averages for the
abundance of species at risk, 2) whether to analyze separately or combine the
ocean and estuarine species and, 3) the use of mean as opposed to maximum

exposure times for larvae subject to entrainment.

For each of the species that the Technical Working Group agreed should
represent entrainment effects, PM figures for the specific specie were averaged
to find an overall proportional mortality rate. Duke’s expert testified that some

fish species
others.” (6/6/02 RT 93:18-19.) Duke argues logically that the contribution of very

... were collected in orders of magnitude of more abundance than

low abundance larvae should be given less weight than that of the high
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abundance species in assessing PM. In the opinion of Applicant’'s witness,
weighting the averages based on the abundance of data is in accordance with
commonly accepted statistical principles. (6/6/02 RT 94.) Staff's witness
accepted this approach for determining larval fish loss, but points out that the fish
larvae are merely proxies for many other organisms that were not included in the
calculation for overall PM but are likely to experience impacts. (Ex. 197, p. 2-11.)
Staff believes weighted averages essentially ignore the impacts on all the

unaccounted for, yet impacted, species.

While we recognize the logic of Applicant's position concerning the
appropriateness of weighting averages based on the most abundant data, we are
concerned with the necessary limits on the constructs applied in the section
316(b) analysis. Some calculations simply do not accurately reflect the
percentage impacts upon certain species, such as Combtooth Blennies, which
show larval losses of 72 percent. (Ex. 272, p. 5.) We find that the limitations of
the available data coupled with the importance of the Morro Bay Estuary and its
status as an impacted water body compel us to apply Staff’'s very conservative

approach of using simple averages.

The second disputed calculation for PM is whether it is appropriate to separate
proportional mortality calculations for ocean and estuarine species. Duke argues
a broader environmental view, evaluating both the estuary and ocean together.
This is because larvae exported from the estuary by tidal forces serve an
important function in the ecosystem outside the estuary. The value of this
estuary-ocean exchange has been acknowledged by the Regional Board staff.
(Ex. 267, pp. 5-6.) Duke criticizes the Staff approach which says on the one
hand that Morro Bay has value to the ocean ecosystem, while simultaneously
treating it like a lake for purposes of the PM calculations. Staff counters that to
determine Project impacts on the estuary, it is necessary to separate the
calculation for estuarine and ocean species, since by far the greatest impacts are

to estuary species. Furthermore, Staff argues that the vast difference in the
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amount of source water for the ocean versus the confines of Morro Bay causes
the lower impact figure for ocean species to artificially depress the PM calculation

for estuary species.

This part of the debate appears to us to be one of focus; that is, whether to
examine the big picture or one more attuned to local impacts of the Project on
the estuary and potential mitigation for those impacts. Duke’s approach reflects
the reality of the exchange between the bay and ocean. However, as will be
discussed later in this Decision in the section on the Habitat Enhancement Plan
(HEP), all of the steps necessary to support a HEP which is adequate for a BTA
determination, must take place inside the estuary. In a sense, when the
Commission and the Regional Board consider what constitutes an adequate
Habitat Enhancement Program for compliance with BTA, there is no proposal
which addresses impacts to ocean species. Rather, all HEP projects would be
completed within and for the benefit of the estuary. While these projects may
also improve the estuarine environment for some ocean species which use the
estuary temporarily, the benefit or enhancement must take place within the
estuary. The importance of protecting the impaired and valuable estuary causes
us to support the Commission and Regional Board staff’'s approach and base PM

calculations upon estuarine species alone.

The final dispute concerning PM calculations is whether to use the maximum
rather than the mean exposure times. Consultants for Duke sampled species
coming into the existing plant and identified the size and age of the species.?*
This resulted in an identified group of individuals that were actually taken into the
plant, and another potential group that could be entrained because they are small

enough, although they were not drawn into the plant.®® (Id.) The evidence shows

8 Witness for the Regional Board and the Commission staff, Dr. Peter Raimondi said about this
data collection, “That was an immense amount of work, and | think that they did that very well.”
(6/6/02 RT 21:14-15.)

% The elaborate calculations for determining the number of larvae at risk but not actually
entrained were explained by Dr. Raimondi at the evidentiary hearing. (6/6/02 RT 23-31.)
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that using a mean of exposure times, as Applicant recommends, results in an
age for larvae of 4.25 days, which captures 77.6 percent of all entrained larvae.
Commission and Regional Board staff urge the use of the maximum age of 20.7
days. While this latter figure captures data for all exposed larvae, only about
one-tenth of one percent of the larvae entrained were 20 days old. (6/6/02 RT
106.) The witness for the Regional Board acknowledged that this is the source of
the greatest discrepancy between the analyses of Duke and those of the
Commission and Regional Board staffs, and represented, “a valid difference of
opinion.” (Id. RT 12, 31:10.) It also results in vastly different estimates for the
loss rate of individuals. (Id. RT 23.)

Several factors cause us to find that the mean exposure time more accurately
represents the actual entrainment risk to larvae. Staff urges that evidence of 20-
day old larvae is proof that larvae are at risk for that full 20-day period. However,
this age is represented by only 0.1 percent of larvae. We are also concerned
that the Staff recalculation method emphasizes a maximum rather than a
reasonably accurate figure. This calculation is made all the more suspect
because of the extraordinarily small size of the sample on which the calculation
must rely. Finally, we are convinced that the tidal flow is sufficiently rapid in the
area of the cooling water intake to overcome much of the effect of the reduced-
velocity intake flow for the Project. Thus, because the risk of entrainment
involves both the age/size of the organism and the possibility of contact with the
intake structure, we believe the latter risk is considerably reduced by tidal
currents. In addition, the evidence shows that the concentration of larvae in the
water at the intake is less than at other points surveyed deeper in the estuary.
(Ex. 197, Table 4, p. 2-14))

We have found that the undisputed elements of the proportional mortality
calculation are each conservative steps. In addition, our determinations to use
simple rather than weighted averages, and to include only estuarine species in

the calculation, while supported by substantial evidence, are clearly a nod
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towards a conservative analysis which is more protective of the estuary.
However, we find that the use of maximum exposure time, as recommended by
Energy Commission and Regional Board staff, is not justified and overstates the
actual PM impacts of the Project. Therefore, based on the weight of evidence,
we find that the Project will have a proportional mortality due to entrainment of
16.2 percent of larvae. Under the Clean Water Act such an effect requires the
use of Best Technology Available. Our discussion of measures to meet that
requirement is found in the Habitat Enhancement Program section of this

Decision.

As noted above in our discussion of Project impacts pursuant to CEQA, we have
found that, when properly compared to the baseline of the existing plant, the
Project will have no significant adverse environmental impact on aquatic
biological resources. As a result, no mitigation is required to reduce a significant
impact. Nevertheless, in the following section we address the feasibility of
alternative cooling proposals which were explored as potential mitigation
measures pursuant to CEQA and as possibilities to meet BTA requirements of
the Clean Water Act.

In addition, we have included a condition similar to one adopted in the Moss
Landing Power Project decision.®® The condition, BIO-2, requires Applicant to

identify space on site for the use of a marine mammal urgent care facility.

We have deleted Condition BIO-5 to avoid any potential conflicts with the
language of the Regional Board’s NPDES permit, the final version of which has
yet to be adopted. Furthermore, Condition B1O-6 requires Applicant to comply

with all the conditions of the NPDES permit, including the temperature limits
addressed in the deleted BIO-5.

8 Commission Discussion on Moss Landing Power Project, Docket no. 99-AFC-4, Nov. 2000,
pub no. P800-00-008. Condition B10-8, p. 199.
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In its letter of June 13, 2003 commenting on the PMPD, the Coastal Commission
staff argues that the PMPD fails to establish a legal basis for rejecting the
Coastal Commission’s findings and recommendations (including the

recommendation that the Project be required to use dry cooling).-centained-in-the

30413()- The comment goes on to cite several disagreements with this
Commission’s determinations, many of which are separately addressed in the
sections of this Decision on Terrestrial Biology, Alternative Cooling, and Habitat
Enhancement Plan. We have thoroughly reviewed the record in light of
comments from the Coastal Commission staff, the Energy Commission staff,

CAPE, and Applicant. As a result we have made several revisions.
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Contrary to the comments of CAPE, we have not “ignored” or “dismissed” the
specific recommendations of the Coastal Commission-30413(d)-report. To the

contrary, we have carefully reviewed the evidentiary record and incorporated

every Coastal Commission recommendation which we believe is supported by
substantial evidence, is feasible and will not cause greater harm to the

environment.

It is our considered judgment that the proposed Project with a Habitat
Enhancement Plan will do more to maintain and enhance marine resources in the
Morro Bay estuary than will continued operation of the existing plant. Alternative
dry cooling is not feasible for the Project and therefore we find that all feasible
measures to comply with the Coastal Act have been required in this Decision.
Furthermore, we have adopted all recommendations of the Coastal Commission
repoert-which are technically and legally feasible. We have added several findings

to clarify our decision.

In its comments on the PMPD, Intervenor CAPE further argues that, although the
Commission cited the Porter-Cologne Act (Water Code 8 1300 et seq.) as
applicable, we failed to address its requirements as applied to the Project.
Section 13142.5(b), cited by CAPE reads as follows:
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For each new or expanded coastal powerplant or other industrial
installation using seawater for cooling, heating, or industrial
processing, the best available site, design, technology, and
mitigation measures feasible shall be used to minimize the intake

and mortality of all forms of marine life.

As made clear in the section of this Decision on Alternative Cooling, we have
specifically found dry cooling not to be feasible for this Project at this site. This
Decision’'s Conditions of Certification, including an adequate habitat
enhancement program, the details of which will be determined by the Regional
Board, include all feasible mitigation measures and thus complies with section
13142.5(b) of the Porter Cologne Act.

FINDINGS OF FACT

1. The existing Morro Bay plant has operated at the same location for fifty years
using once-through cooling with intake volumes significantly greater than
those proposed for the modernized Project.

2. In 1987 Congress created the National Estuary Program (NEP), funded in
part by the Environmental Protection Agency (EPA). In 1995 Morro Bay was
designated as one of the 28 estuaries in the United States to be classified as
a National Estuary. The goal of the NEP is to identify, restore, and protect
nationally significant estuaries of the United States.

3. Section 303(d) of the Clean Water Act allows for the designation of impaired
water bodies and results in Total Maximum Daily Load requirements for the
estuary and watershed. Morro Bay has been placed on the impaired water
body list due to declining quality and health of the system and is afforded
extra protection due to this designation.

4. Although USEPA administers the National Estuary Program, program
decisions and activities are carried out by committees of local government
officials, private citizens, and representatives from other federal agencies,
academic institutions, industry, and estuary user-groups. These stakeholders
work together to identify problems in the estuary, develop specific actions to
address those problems, and create and implement a formal management
plan to restore and protect the estuary. A Comprehensive Conservation and
Management Plan (MBCCMP) has been prepared for Morro Bay. The
MBCCMP identifies the priority problems facing the estuary as sedimentation,
bacterial concentrations, nutrient concentrations, fresh water flow reductions,
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heavy metals and toxics, habitat loss (through sedimentation primarily), and
steelhead loss. It does not identify the existing power plant as a problem.

5. Once-through cooling has the potential to impact aquatic biological resources
through thermal impacts, impingement and entrainment.

6. The Clean Water Act, section 316(a), addresses thermal discharges from
power plants that use once-through cooling and requires that the discharge of
cooling waters shall assure the protection and propagation of a balanced,
indigenous population of marine wildlife in the body of water receiving the
discharge.

7. The record shows that the modernized plant will not have a significant thermal
impact on these resources either in the absolute sense pursuant to the Clean
Water Act or relative to the existing plant, pursuant to CEQA.

8. Section 316(b) of the Clean Water Act), addresses impingement impacts
where organisms are caught on the screens of a power plant’s cooling water
intake structure. Relevant EPA regulations adopted on February 16, 2004,
call for impingement to be reduced on existing plants by 80 to 95 percent from
uncontrolled levels.

9. Current cooling water intake velocities of the existing plant are .5 ft/sec. As a
result of modernization, these velocities will be reduced to .3 ft./sec, a 40%
reduction. The evidence supports the conclusion that impingement impacts
of the Project are not significant either in the absolute sense or relative to the
existing plant.

10.Section 316(b) of the Clean Water Act), addresses entrainment impacts
where organisms are drawn into a power plant's cooling system. Relevant
EPA regulations adopted on February 16, 2004, call for the number of aquatic
organisms entrained by an existing power plant to be reduced by 60 to 90
percent from uncontrolled levels.

11. Entrainment primarily increases or decreases as a function of the amount of
cooling water withdrawn. Therefore, the amount of cooling water usage is an
appropriate measure, and based on this record, the best evidence of the
impacts of entrainment effects.

12. Not all species in Morro Bay are affected by entrainment. However, both the
existing plant and the Project will expose some fish and crab larvae to a risk
of entrainment until they achieve a certain size. The record lacks scientific
basis for determining the impact of larval entrainment on adult populations of
the susceptible species.

13. The intake structure of the power plant is located near the entrance to the
estuary where tidal action is substantial. It is undisputed that larvae exposed
to the intake structure are also exposed to tidal forces that would likely carry
many of these larvae out of the estuary absent entrainment.
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14. Entrained larvae are subject to mortality within the cooling intake structure
due to temperature, pressure and consumption as food by predatory
organisms living within the cooling water system.

15. No legally protected species were identified among samples of entrained
larvae.

16.For the purpose of comparing the impacts to larvae of the existing plant
against those of the proposed Project, it is reasonable to make separate
comparisons of each plant’s respective peak cooling water usage and of each
plant’s respective long-term cooling water usage.

17. As regards peak usage, Duke proposes to replace the existing 668 mgd
capacity pumps with pumps having a maximum capacity of 475 mgd. This
represents a 29% reduction in maximum cooling water capacity. In addition,
the new pumps will have variable speed capability that will further reduce
cooling water usage for given plant output. Therefore, the Project will
substantially reduce peak cooling water use, and thus likely reduce peak
entrainment impacts, compared to the existing environment.

18.As regards long-term usage, the Committee has determined that the
appropriate baseline under CEQA for measuring impacts relative to the
existing plant is the existing plant's average annual cooling water use during
the years 1996 through 2000. The annual average during those years was
387.2 mgd. The Committee evaluated other reasonable baselines and made
its selection in part to enhance a conservatively protective analysis of Project
impacts on the Morro Bay National Estuary.

19. Applicant has proposed an annual daily average of 370 mgd that we adopt as
a Condition of Certification. Applicant will, therefore, be required to achieve at
least a 4% reduction in long-term cooling water withdrawals relative to the
Committee’s adopted CEQA baseline. Therefore, the Project is likely to
reduce long-term cooling water withdrawals and associated entrainment
impacts relative to the existing environment.

20. To determine compliance with section 316(b) of the federal Clean Water Act,
it is relevant to determine whether the entrainment impacts of the proposed
plant will be significant relative to no cooling water use at all.

21. For this purpose, the record contains estimates of proportional mortality (PM),
a measure of the risk of entrainment for those species susceptible to
entrainment.

22. As regards PM assumptions, it is appropriately conservative to assume that
all entrained larvae do not survive, notwithstanding substantial evidence of
survival. This assumption is appropriate to provide a safety margin and to err
on the side of environmental protection.

23. It is also appropriately conservative to assume that the plant will operate at
100% of its maximum daily annual average capacity (370 mgd)
notwithstanding evidence that the plant will operate less. We do this to
provide a safety margin and to err on the side of environmental protection.
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24. It is also appropriately conservative to assume there is no compensatory
response by species that are subject to entrainment. This conservative
assumption is appropriate to provide a safety margin and to err on the side of
environmental protection.

25. It is appropriate to use simple averages rather than weighted averages in
calculating PM because simple averages capture more effectively the impact
of entrainment on the widest range of species, even where some species
have been sampled in low abundance. Using simple averages will also tend
to produce a more conservative estimate of PM than will a weighted average
and is reasonable and appropriate in light of the need to provide a safety
margin and to err on the side of environmental protection.

26. It is appropriate to calculate PM by separating ocean and estuarine species
because the greatest entrainment impacts occur to species that spawn in the
estuary, rather than the ocean. Separating ocean and estuarine species is
reasonable and appropriate in light of the need to apply the most conservative
assumptions which can result in analyses that provide a safety margin and err
on the side of environmental protection for the impaired estuary.

27. It is appropriate to calculate PM using the mean time of exposure to
entrainment (4.25 days) rather than the maximum (20 days) because the data
show that only one-tenth of one percent of entrained larvae were 20 days old.
It is not reasonable nor appropriate to assume that all susceptible larvae are
exposed to entrainment based on a characteristic which actually represents
only a miniscule fraction of larvae.

28. The mean exposure time of 4.25 days corresponds to evidence in our record
showing that larvae are typically flushed from the estuary by tidal forces within
5 days.

29. The power plant uses less than 10 percent of the water in the estuary for
cooling and takes this water from a location where larval densities are
generally comparable or lower than at other measured locations within the
estuary.

30. Based on the foregoing findings regarding assumptions, as well as the
evidence of larval densities and cooling water withdrawals, we find that an
estimated PM of 16.2% for the modernized plant’s entrainment effects is both
environmentally protective and plausible given the continued abundance of
larvae in Morro Bay notwithstanding 50 years of plant operations.

31. This amount of entrainment is potentially an adverse and important impact
relative to no cooling water use and requires, pursuant to the Clean Water
Act, the use of the best technology available to reduce, eliminate or
compensate for the entrainment. This subject is discussed in the Habitat
Enhancement Program section of this Decision.
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35.Coastal Commission staff was involved in numerous meetings, hearings and

dellberatlons related to thIS proceedlng and—en—tkns—ba&s—pﬁepaped—ns

36»34 36.34. The Coastal Commission’s section—30413(d)—report—_recommendations
makes repeated reference to, and apparent reliance upon, the CEC staff's
FSA analysis.

3%35. The evidence of record establishes that many portions of the CEC staff's
FSA analysis concerning coastal impacts are erroneous, unsubstantiated,
or outweighed by other credible evidence of record.

38.36. The Commission has taken—official-netice—of-ccarefully considered the
Coastal Commission’s seection—30413(d)}reportand-has—considered-the

repoert’s-recommendations following the close of evidentiary hearings.

39.37. With regard to the Coastal Commission’s recommendation of dry cooling,
we find pu#suam—te—laubhc—ReseuFees—Gede—seenen—Zéézaéb)—that this
technology is not feasible for this Project at this ste. We further find that
to require dry cooling based on the design sizes presented for
consideration at evidentiary hearings, including that prepared by the
Commission staff and declared feasible by the Coastal Commission,
would result in less benefit b the Morro Bay estuary than the proposed
Project with an adequate habitat enhancement program. The evidence
further establishes that requiring dry cooling would most likely prevent the
Project from achieving its stated purposes and result in the continued
operation of the existing plant with its established level of impacts. In
either scenario, the use of dry cooling would have a greater adverse effect
on the environment than the proposed Project with a HEP.
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CONCLUSIONS OF LAW

1. Modernization of the Morro Bay Power Plant with reduced use of once-
through cooling and the Conditions of Certification proposed herein will not
cause any significant, direct, indirect or cumulative adverse impacts within the
meaning of CEQA.

2. There is no need to consider alternatives to once-through ocean cooling
pursuant to CEQA because such cooling will not have a significant, adverse
environmental impact pursuant to CEQA.

3. Entrainment of certain larvae in and of itself is a potential adverse impact
requiring the use of the “best technology available” as defined by Clean Water
Act section 316(b).

4. Modernization of the Morro Bay Power Plant with reduced use of once-
through cooling and the Conditions of Certification proposed herein will
comply with all applicable laws, ordinances, regulations and standards
including, but not limited to, sections 316(a) and 316(b) of the Federal Clean
Water Act. The means by which the Project will meet the “best technology
available” standard is discussed in the Habitat Enhancement Program section
of this decision.

5. Rursuantto-Public-Resources-Code-section-25523(b)—wWe have adopted all

of the recommendations of the California Coastal Commission in-is—+repert

pursuant—to—Public ResourcesCode—section—30413(ch—except for those

recommendations that are not feasible or that would impose a greater
adverse effect on the environment. Accordingly, the Project as approved, will
comply with the applicable provisions of law governing the compliance with
the California Coastal Act when considered in combination with the Warren-
Alquist Act.

CONDITIONS OF CERTIFICATION

BIO-1 Following the certification of the Morro Bay Power Plant project, the
project owner will provide payment for a habitat enhancement program to a
dedicated account (established with the Central Coast Regional Water Quality
Control Board or a suitable Foundation. According to the terms set forth by the
CCRWQCB, the amount and timing of such payment shall be identified in the
NPDES permit for the Morro Bay Power Plant Project.

Verification: Within 30 days following the deadline for payment set by the
CCRWQCB in the NPDES permit, the project owner will provide written
verification to the Energy Commission CPM and the CCRWQCB that the
dedicated account has been established and the initial payment made. A copy of
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the check provided to the dedicated account shall be included with the written
verification.
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BIO-2 The project owner will:

Identify space or a portion of the plant site for the Marine Mammal Center
(MMC) to operate a “triage unit” for the care of marine mammals in need of
medical assistance;

Identify the potential to develop a long term lease that is free of charge to the
Marine Mammal Center (or a comparable organization) that features a
renewable option for the operating life of the Morro Bay Power Plant Project.

Verification: At least 30 days prior to commencement of construction of new

generation facilities (excluding tank demolition), the project owner shall provide a
report to the CPM demonstrating compliance with the above requirements.

BIO-3 Cooling water flow shall not exceed 475 mgd at any time, and shall not
exceed 370 mgd on an annual daily-average basis (the average of the daily
average flows for a year).

Verification:  Within 30 days of completion, the project owner shall send to the
CPM copies of the project's quarterly reports to the RWQCB including daily
cooling water flows calculated from the measured capacity of each pump and its
daily hours of operation and the annual average of volume, and average-hourly
effluent temperature data to verify that cooling water flow volumes were kept
below a total of 475 mgd and annual daily average of 370 mgd. The data shall
be presented graphically to illustrate the daily pump volume totals over time.

BIO-4 The project owner shall minimize cooling water flows by managing cooling
water flows and effluent temperature relative to power output. Whenever possible,
and consistent with prudent operation, the project owner shall shut down cooling
water pumps to minimize cooling water flow and minimize temperatures near the
NPDES permit limit, without exceeding the effluent temperature limit.

Verification: The project owner shall send to the CPM copies of the
project’'s quarterly reports to the RWQCB including average-hourly power
generation, calculated average-hourly flow volume, and average-hourly effluent
temperature data to verify that cooling water flow volumes were kept at minimum
levels. The data shall be presented graphically to illustrate the relationship
between these three variables over time.

BIO-5 Deleted.

BIO-6 Project owner shall comply with the terms and conditions of a National
Pollutant Discharge Elimination System (NPDES) permit issued for the proposed
Project by the Central Coast Regional Water Quality Control Board. The NPDES
permit and its terms and conditions shall, upon adoption by the Regional Board,
be incorporated into this Decision.
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Verification: Within 30 days of completion, the project owner shall send to the

CPM copies of the project’s quarterly and annual NPDES reports to the RWQCB,
including any notice of violation and corrective action taken during the year.
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C. ALTERNATIVE COOLING OPTIONS

Early in the AFC process, Staff became concerned regarding potential impacts of
the Project’s once-through cooling system on aquatic biology. Therefore, Staff
began to examine options to reduce the Project’'s impacts caused by the use of
estuarine waters for cooling. At the request of the Executive Director of the
Regional Board, Staff undertook a large-scale analysis of dry and hybrid cooling
options. This began with the basic information contained in the 316(b) study (Ex
66.) and involved exchanging information with Duke, which increased in detail as
the analysis evolved® The analytical process has been deliberative and
comprehensive, involving the Staff of the CEC, an independent consultant from
the Regional Board, an engineer from CAPE, and a representative from GEA
Power Systems, a principal vendor and builder of dry cooling and hybrid cooling
systems. Thus, by the time of our evidentiary hearing on cooling options, the
parties had been looking at the possible options for up to two years, in increasing

levels of design detail.

First of all, the controversy concerning dry cooling is not in regard to the
technology itself. It is undisputed that dry cooling is feasible and has been used
in many applications around the world. In fact, one of Duke’s witnesses testified
that in the appropriate location it not only works, but that Duke has experience
with the technology and is currently building a project using dry cooling, in
Moapa, Nevada. (6/5/02 RT 31.) Furthermore, it is undisputed that the use of
closed-system cooling would greatly reduce, if not eliminate impacts to aquatic
biological resources from impingement, entrainment, and thermal discharge.
What is at issue is whether the various cooling options, and in particular that of

dry cooling, are feasible at this particular power plant site.

8 A summary of the extensive record analyzing various cooling options is found in Exhibit 228,
pp. 65-68. This summary does not, however, include the 14 exhibits offered at the evidentiary
hearings of June 5 and 6, 2002.
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SUMMARY AND DISCUSSION OF THE EVIDENCE

Staff analyzed three different cooling options: 1) wet cooling towers, 2) hybrid-
cooling systems and, 3) dry cooling. Wet cooling was rejected early on due to
the limited amount of freshwater and treated water from the Morro Bay water
treatment plant. Ocean water for use in cooling towers was rejected largely due
to the concern from salt air emissions in cooling tower drift. (Ex. 197, App. A, p.
23.) Duke points out that the Morro Bay area contains insufficient emission offset
credits to compensate for the estimated 500 pounds per day of saltwater drip

particulate that would come from salt water cooling towers. (6/5/02 RT 16.)

Staff analyzed a parallel condensing hybrid cooling tower system using treated
reclaimed water that would use both dry and wet cooling tower technologies.
(Ex. 197, App. A, p. 23, 31-37.) Applicant’'s analysis of this proposal
demonstrated a lack of sufficient fresh water or wastewater available, as well as
serious noise and visual impacts. (6/5/02 RT 26-28.) Staff acknowledged that
the hybrid option could not meet local noise standards and was therefore not
feasible. (Id. RT 164.) Thus, the analysis focused on dry cooling proposals.

Potentially, there are two legal bases for examining dry cooling alternatives. The
first is as a means to avoid a potential significant environmental impact within the
meaning of CEQA and the second is for such a system to serve as “best
technology available”, or BTA, under section 316(b) of the Clean Water Act.

1.  CEQA

In the previous section of this Decision which addresses aquatic biological
resources, we found that the proposed Project with its once-through cooling
system operating at lower levels than that of the existing plant, will have no
significant impact on aquatic resources, pursuant to CEQA. There is no legal
basis for mitigation of insignificant impacts under that act. Thus, none can be

required. However, in a situation where such mitigation or alternative is
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appropriate as mitigation for a significant impact, the CEQA guidelines require
that the alternative must feasibly attain most of the basic objectives of the project
while avoiding or substantially lessening any d the significant effects. [CEQA
Guidelines 8 15126.6(a)] As we discuss further infra, the Staff dry cooling
proposal eliminates the less-than-significant impacts of once-through cooling
while imposing new and significant noise, land use, and particularly visual

impacts on the Morro Bay community.

The proposal also fails to meet several legitimate objectives of the Project. The
first of these is the objective of reducing the visual impacts to the community of
the existing power plant. Duke presented a Project to the Commission in its first
AFC filing on August 31, 1999. That application was withdrawn and the Project
totally redesigned in consultation with the City, largely to achieve the objective of
demolishing the entire existing power plant and replacing it with a much smaller
facility further removed from the Embarcadero. (Ex. 4, p. 1-17.) Thus, achieving
a dramatically reduced visual impact is an important objective of the Project, and
is arguably the most important objective to the local community. CAPE argues
that no substantial evidence exists for the central nature of this objective (CAPE
Reply Brief, p. 16.) However, we note that Applicant’s withdrawal of its AFC and
refiling it a year later for the purpose of meeting local community objectives is
unprecedented. We can reasonably assume that the refiling, largely in response
to concerns about visual impacts of the existing plant, is a major, if not a
fundamental project objective. Furthermore, City support for the Project, as set
forth in the draft Agreement to Lease, is critical to access rights for the Project.
The City has adopted several resolutions in opposition to a dry cooling alternative
and has stated that the easements will not be made available to the Project if dry

cooling is required.

Duke’s proposed Project also includes the addition of approximately 200
megawatts of duct-fired peaking capacity. Applicant has optimized this feature
and states that achieving peaking capacity is a fundamental objective of Duke’s

proposed Project. (Ex. 228, p. 6.) However, Staff conducted its analysis
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regarding the feasibility of dry cooling and hybrid cooling based on designs not
optimized for the Applicant’s proposed use of duct firing. (Ex. 197, App. A, p.
131.) As shown in Duke’s testimony, the difference between Staff's and Duke’s
proposed performance criteria is dramatic, even when applied to baseload
operation and ignoring the use of duct firing. Staff's smaller condensers used in
the Staff analysis would cause a loss in output for both baseload and duct-fired
operation. (Ex. 228, Figure 1, p. 7;6/5/02 RT 60.)

Staff argues that the assumptions for its dry cooling design merely relied on
design parameters provided by Duke, while Applicant argues that Staff erred in
its assumptions. We do not address this dispute, but rather focus on the fact that
Staff’'s proposed design with duct firing would cut the peaking capacity of the
plant in half (from 200 megawatts to 100 megawatts) at the 64 degree
temperature of a typical summer afternoon in Morro Bay. (Ex. 198, p. 12; EXx.
228, Figure 1, p. 7; 6/5/02 RT pp. 169-170.) Staff's alternate proposed design
without duct firing would eliminate all of the peaking capacity of the proposed
Project. (Id.) Furthermore, this loss in peaking capacity would occur on summer
afternoons, when it is most needed and valuable. Staff has attempted to restate
the objectives of the Project to eliminate or severely reduce duct-firing capacity.
(Ex. 197, App. A, p. 2-3.) We reject this approach and find that the Staff

alternative has failed to meet a legitimate and significant Project objective.

Both Staff and CAPE, in their comments on the PMPD, have objected to the
Commission finding that the Staff alternative cooling proposals failed to meet
basic Project objectives in part because the alternatives do not allow for the
same amount of peaking power as the proposed Project. Staff specifically asks
for a finding that,”...a reduction in the amount of peaking capacity does not
necessarily render an alternative inconsistent with legitimate project objectives.”
(Staff Comments on PMPD, p. 11; emphasis added.) In Staff's view, the
language in the PMPD could unnecessarily limit Commission discretion to

consider alternatives that generate less power than a proposed project.
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While we do not share Staff's concern that the language of the PMPD must be so
narrowly construed, we also have no intension of limiting the Commission’s
discretion over project size solely to the project capacity proposed by an
applicant. However, in the instant case, Staff has proposed a cooling alternative
which would cut peaking capacity of the proposed Project in half. CAPE argues
that this 100 MW loss of peaking capacity is less than a 10 percent reduction of
the Project's 1200 MW capacity and is therefore not a significant reduction.
However, a more relevant consideration is that the loss of half the Project’s
peaking capacity is significant. In fact, it represents more capacity than many
stand-alone peaking plants licensed by the Commission. Given the facts of this
case, we find that our concern over the potential loss of half the Project’'s peaking
capacity does not amount to defining the basic objectives of the project in a

narrow manner.

Staff's own witness clarified the value that peaking power has for the state’s
electrical system. Peaking capacity allows a power plant to be more flexible than
a facility that is completely baseload, and this flexibility makes the electrical
system less brittle and more robust in responding to sudden increases in
electrical demand. (12/17/01 RT 98-101.)

2. Clean Water Act

While CEQA requires a determination of a Project’'s significant environmental
impacts compared to the existing environment, requirements under the Clean
Water Act are less relativistic and more absolute. The NPDES permit for the
Project must contain a finding that the cooling water intake structure (CWIS)
constitutes “best technology available” (BTA) for minimizing adverse
environmental impact. The BTA finding must be supported by substantial
evidence in the record, such as the results of impingement and entrainment
studies of the plant’s discharge or other relevant information relating to aquatic

biological resources potentially affected by the plant’'s intake. The BTA must also
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be available commercially at an economically practicable cost. Relevant factors
include capital costs, operation and maintenance costs, energy costs, costs of
delay, debt service, costs of reengineering studies, costs to rate payers, etc.
Consideration of economic practicability is done on a case-by-case basis.
Technologies whose costs are determined to be “wholly disproportionate” to the
environmental benefit to be gained are not considered feasible, and thus not
BTA. (65 Fed. Reg. 49060, 49094, Aug. 10, 2000.)

In addition to cost, section 316(b) requires analysis of the nonwater quality-
related impacts, including energy costs, associated with alternative cooling
technologies as well as environmental considerations such as noise, visual, land
use, and cultural resources. Section 316(b) has also been interpreted by EPA to
allow restoration or habitat enhancement programs (HEP) to be implemented as
BTA in lieu of alternative cooling technologies.®® Applicant’'s HEP proposal is

addressed in the next section of this Decision.

Applicant testified that dry cooling at Staff's Alternative Site No. 1 would require
an additional capital cost of $196 million. (Ex. 228, p. 46.) At Alternative Site No.
2, it would require an additional capital cost of $106 million. (d.) Applicant’s
testimony adds that dry cooling also degrades the efficiency of the power plant
and thus requires additional fuel to achieve the same nominal output. Duke
notes that additional operations and maintenance costs will be incurred as well.
The testimony concludes that when these additional costs are added to the
increased capital cost, the overall lifetime cost on a present-value basis of dry
cooling at Alternative Site No. 1 is $253 million. At Alternative Site No. 2, the

overall present-value cost is $163 million. (Ex. 228, p. 47.)

Duke points out that at least $110 million of the total capital cost estimates for

Alternative Site No. 1 would result directly from the physical constraints at the

% See 66 Fed. Reg. 65256 (December 18, 2001), at pps. 65280-65281and 65314--65315; See
also 67 Fed. Reg. 17122 (April 9, 2002), at pps. 17146-17148 and 17168-17173.
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site, which add substantial costs during construction. The largest of these costs
involves the 14 to 18-month additional schedule delay required because the dry
cooling facilities must be built after the new power block construction is
essentially completed. These additional expenses arise from added interest
costs resulting from the extended construction schedule. (6/5/02 RT 31; Ex. 232,

p. 8.)

The witness for the Staff opined that Duke’s cost estimates are overstated.
(6/5/02 RT 159.) However, Applicant countered that in fact, its estimates are
conservative and likely understate the true costs. As an example, Duke notes
that it has not assumed any costs related to avoiding the existing underground
cooling water discharge tunnels because it has not yet determined what steps
would be required to deal with the tunnels. In addition, the representative from
GEA Cooling Systems testified that, based on current industry standards, both
Staffs and Duke's designs are undersized by 30%. (6/5/02 RT 120.)

Presumably, proper sizing would add additional costs.

Duke’s position is that the costs of dry cooling are so high that even without a
detailed economic analysis, Applicant knows it would not build the proposed
power plant project if dry cooling was required. (Ex. 228, p. 60; Ex. 267, p. 2;
6/5/02 RT 138-139.) Applicant’s testimony states that for the purposes of any
“best technology available” analysis pursuant to Section 316(b) of the Clean
Water Act, these costs are wholly disproportionate to the benefits of the cooling
alternatives. Furthermore, Duke argues that the costs of dry cooling are also
wholly disproportionate to a habitat enhancement approach that would provide a
greater ecological productivity benefit to the estuary over the long term. (Ex. 267,
p. 16-19.) Of particular note in this regard is he fact that the Regional Board
staff has relied upon the FSA determination that dry cooling is feasible at the
Project site. Yet even relying on this assumption, which we find is not supported,
the Regional Board staff recommends that, “the watershed and Estuary would

realize a greater long-term benefit through habitat enhancement.” (Ex. 267, p. 2.)
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Pursuant to the Clean Water Act, the Regional Board is the proper body to
determine whether the costs associated with dry cooling alternatives are “wholly
disproportional” to their potential benefits. However, for our part, we find that the
weight of evidence supports Applicant’'s cost estimates and that these costs
represent close to 25 percent of the entire estimated cost of the $800 million
proposed Project.

CAPE disagrees with the cost appraisal above and states in its comments that
the PMPD arbitrarily ignored a report on the cost of dry cooling prepared for the
Regional Board by Tetra Tech®. CAPE alleges that the Tetra Tech report was
entered into evidence as exhibit 248. In fact, the Tetra Tech report is not
contained in the evidentiary record of this case. Exhibit 248, which CAPE cites,
is actually a preliminary critical evaluation of the Tetra Tech report sent by Duke
to the Commission staff and to the Regional Board on January 24, 2002. In the
critical evaluation, Duke faults the Tetra Tech report for using an incorrect steam
flow rate and temperature design points for an adequately sized dry cooling
facility. The exhibit also claims that Tetra Tech chose a generic dry cooling
design not specific to the requirements of the Morro Bay site. It concludes that
the Tetra Tech report (as well as the Staff report) contains fundamental flaws
which significantly understate the impacts of alternative cooling systems. (Ex.
248.) While the Regional Board staff did rely on the Tetra Tech report in its Draft
NPDES Report (Ex. 312, pp. 21-22.), the Commission has relied upon the more
site-specific and detailed evidence presented under oath and subject to cross

examination at the hearing on June 5, 2002.

%1 Tetra Tech report to the Central Coast Regional Water Quality Control Board: Evaluation of
Cooling System Alternative: Proposed Morro Bay Power Plant, May 2002.
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3. Constructability Issues

Cost, however, is not the only recommendation against the use of dry cooling at
this particular site. Applicant’'s witnesses also testified about numerous issues
concerning the constructability of any of the dry cooling proposals. While Duke
owns property in Morro Bay amounting to 107 acres, only a 20 acre site is
available to construct the proposed Project. Any dry cooling facility would have
to fit into to this area, along with the proposed power plant and related facilities.
The site boundaries are made up of the existing PG&E transmission switchyard,
the Morro Creek riparian corridor, Willow Camp Creek, a requisite transmission
corridor, and surrounding roads. (6/5/02 RT 14-15; Ex. 228, p. 79, sheets 1-6.)

The space limitations of the site mean that dry cooling Alternative 1, suggested
by Staff, would require the demolition and relocation of existing equipment and
buildings.®> However, Staff's analysis did not address the cost or feasibility of
relocating these facilities or of additional facilities related to any dry or hybrid
cooling system. (Ex. 168, pp. 137-138.) Furthermore, it is necessary to maintain
operation of the existing facility during construction of the new units and many of
these ancillary facilities are essential to operation and maintenance of the old
plant. This is an added cost not considered by Staff. (6/5/02 RT 179.)

The Staff cooling alternatives also eliminate all construction staging and lay-down
areas adjacent to the site. This would make construction activities more difficult.
(Ex. 228, p. 32.) In addition, the alternative cooling structures could not be built
until after the majority of the power block is completed and all large cranes are
removed from the area, creating the primary reason for the 14 to 18 month

estimated delay in Project construction due to the addition of dry cooling. Duke

92 Dry Cooling Alternative 1 would require the demolition of the following existing facilties:

Peregrine Building, fire house #2 building, fire water tank, pump station, berm, and oily water
separator. (Ex.168, Fig. 7, p. 39.)
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witnesses also noted that the closed-cycle cooling structures could not be built
directly over the existing underground seawater discharge tunnels without
impacting costs and the schedule. This could result in the premature shutdown
of existing Units 1 through 4. (Ex. 228, p. 33.)

These and other problems cited by Duke in its testimony would force a significant
extension to the construction schedule amounting to 14 to 18 months.** In
addition, once the plant is constructed, the location of the closed-cycle
condensers would greatly complicate maintenance of the power plant. (Ex. 228,
p. 34.) While Staff suggested gantry cranes could eliminate some of site
constrain problems concerning maintenance; such cranes would increase the
height of plant structures by 25-35 feet. Increases in the height of plant buildings
would not only create additional visual impacts, but can effect air quality
requirements as well. The Staff analysis did not address this fact. (6/5/02 RT
57.)

The size of the dry cooling facilities at the limited site could also require that
transmission lines, which access the switchyard, be placed underground. If
required, it would significantly increase costs and further delay the schedule. (Ex.
228.p.33.)

Staff’'s alternative 2 would require extending steam duct lines, thus effecting plant
performance. (Ex. 228, p. 35.) The construction schedule for Alternaitve 2 would

extend the project construction schedule by four to six months.

It is also clear from the record that, at least in terms of analyzing the
environmental impacts of dry cooling, the Staff did not consider maintenance and
access requirements for the project. (6/5/02 RT 174.) Applicant's witnesses

testified that Staff's alternative could not be properly maintained at the site due to

9 Reducing the length of the Project’'s construction period was of “great importance” to City of
Morro Bay representatives. (6/5/02 RT 133:12-17.)
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space limitations which would prohibit required access for large cranes used in

periodic maintenance. (Ex. 228, p. 34.)

The witness from GEA Systems, who testified on Duke’s behalf, stated that the
site was not large enough to accommodate any of the dry cooling alternatives
presented. (6/5/02 RT 65-68.) He also pointed out that building air-cooled
condensers next to the operating PG&E high voltage switchyard would present
an “undue risk” to his company. (d. RT 119.) The witness stated that in his
professional opinion, dry cooling is not feasible at the Morro Bay site. (Id. RT 65-

68.) Later, during cross-examination he elaborated:

“In my opinion, this site does not have the available space to support
a dry cooling system for the size combined-cycle power plant.” (Id.
RT 117:20-24.)

We are particularly persuaded by this testimony because the same witness
testified that, based on current industry standards, even the larger dry cooling
facility analyzed by Duke is undersized by 30 percent. (Id. 120:13-17.)

In addition, the cooling options present problems due to a lack of site control.
Properly sized dry or hybrid cooling equipment will encroach upon the PG&E
switchyard property, which Duke does not own. (Ex. 228, p. 10.) Even the
smaller dry cooling design proposed by Staff may not fit on the site when the two
units that house the cooling fans are sufficiently separated to accommodate pipe

racks and other equipment. (Id.)

Furthermore, the Morro Bay City Council and Planning Commission have
concluded that these dry cooling options “would adversely affect the City’s
beauty and uniqueness, would cause or exacerbate adverse effects on visual,
noise, air quality, health, socioeconomics, hazardous materials, traffic and
transportation, and other local natural resources, compared to the proposed
Project.” (6/5/02 RT 282: 18-24.) Based on these concerns, the City testimony
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states that the City will not permit Duke to have the site control necessary for

construction of a dry or hybrid-cooled plant. (Ex. 239, p. 14.)

Applicant has set forth a detailed and persuasive set of problems which make
construction of adequate dry cooling at the Project site extremely expensive, time
consuming, unsafe, and fundamentally infeasible. The response of witnesses for
both the Staff and for CAPE was to generally challenge the conclusions of
Duke’s witnesses and argue that Applicant should focus its expertise more on
optimizing its design for dry cooling than on trying to prove it infeasible. (6/5/02
RT 258.) However, Staff failed to provide any analysis regarding some of the
specific constructability problems identified by Applicant. For example, with
respect to relocation of existing ancillary facilities, Staff acknowledged that it had
done no engineering study to determine whether these facilities could feasibly be
relocated while maintaining the continued operation of the existing power plant.
(6/5/02 RT 17.) Similarly, while Staff's rebuttal testimony suggests that crane
access could be provided by temporarily displacing existing berms, on cross-
examination Staff acknowledged that it had not made any attempt to review
property ownership in the area to determine whether any permission from the
City would be required. (d. 181-182.) In fact, the Staff withess acknowledged
that many of its recommendations had not been analyzed for feasibility but rather
that the Staff was “tossing out possibilities”. (d. 183:2-6.) Staff acknowledges
that its dry cooling analysis is a conceptual one. Yet dry cooling, as a technical
concept is not at issue here. Rather we are concerned with the feasibility of dry

cooling for a particular project at a particular site.

In his comments on the PMPD, Bill Powers, who appeared as a witness for
CAPE concerning alternative cooling designs, commented on a number of ideas
which he believes could reduce the size of a dry cooling structure for the Project.
He raised the concept of using mechanical chillers for inlet air cooling, yet there
appears to be no analysis of this in the evidentiary record. He also continues to

advocate for a “split design” which would locate smaller dry cooling blocks at
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both of the alternative sites considered by Staff. We considered this when he
originally raised the concept during the hearing on alternative cooling. (6/5/02 RT
241.) This and several other conceptual ideas may have merit in some
applications. However, as noted above, the general, speculative nature of Mr.
Powers proposal does not establish that it is feasible at this site for this Project.
Nor does it provide sufficient, specific evidence of feasibility to shift the burden of
proof from CAPE to the Applicant. Were it otherwise, this and every other
applicant who is challenged by a potential alternative would be forced to disprove

the feasibility of every suggested conceptual alternative proposal.

We find this approach by witnesses for both Staff and CAPE to be unconvincing
and lacking in specificity. Applicant has met its burden of proof in establishing
that in order to construct an adequate dry cooling facility at the MBPP site,
constructablity issues alone indicate that the dry cooling alternatives are not

feasible.

In its comments on the PMPD CAPE suggests for the first time that many of the
costs and challenges of dry cooling which arise from numerous site limitations
would be eliminated if Applicant simply dismantled the existing power plant prior
to beginning construction on the Project. Since neither CAPE, nor any other
party, raised this during the hearings, the evidentiary record does not contain a
cost estimate for the loss of generation revenue at the site during dismantling
and new construction, a period of approximately 5 years. Furthermore, the record
contains no analysis of the impacts upon the state electrical system of loosing all
generation at the site for that period of time. We find the CAPE argument to be

highly speculative.

4. Environmental Issues
The alternative cooling proposals also present significant environmental

challenges, some of which render the alternatives infeasible. The primary

problems arise regarding visual, noise, and land use impacts.
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Visual: A dry cooling design which meets Duke’s peaking requirements would
require a structure 110 feet or more high and be larger than two football fields.
The Staff's smaller proposal for a noise-mitigated dry cooling design is 426 feet
long, 200 feet wide and 115 feet tall. These structures would both be about 11
stories high. In either case they would impose a significant visual impact on the
City of Morro Bay and views of the coast and Morro Rock from Highway 101.
Both Staff and Applicant agree that the proposed Project with once-through
cooling will have far less visual impact than any of the dry cooling alternatives.
(Ex. 197, App. A p. 107; Ex. 228, p. 11.) Whether properly sized to meet Project
objectives or sized for the noise-mitigated design used in the FSA Appendix A,
the addition of the dry cooling or hybrid structures will have significant visual
impacts on the coast that cannot be adequately mitigated. The mass of the dry
cooling units is too great to realistically expect that Staff's proposals for
landscape mitigation would reduce the visual impacts of dry cooling to a level of
insignificance. %

Furthermore, there are additional negative visual impacts from the pipe racks for
Dry Cooling Alternative 2. These pipe racks, carrying 19-foot diameter pipelines,
would rise 80 feet above sea level and/or 60 feet above the environmentally
sensitive habitat area for a distance of approximately 300 to 400 feet. (Ex. 228,
p.12.)

Staff and CAPE argue that the dry cooling proposals are a visual improvement
over the existing plant. However, we have determined that pursuant to CEQA,
the once-through cooling would not have a significant impact. Thus, dry cooling
is not required for CEQA mitigation and a comparison of the visual impacts of dry
cooling structures to the existing plant is not relevant. Pursuant to the Clean
Water Act, an analysis of dry cooling as BTA must weight the significant visual

impacts of dry cooling against the lack of visual impacts of the proposed Project

9 Proposed Conditions of Certification VIS-1, VIS-2, and VIS -3.
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with once-through cooling system and a HEP. While the proposed Project will
impose a large industrial element on the Morro Bay viewscape, it is a significant
improvement over the existing power plant with its 450-foot stacks. However, to
add dry cooling structures to the proposed Project would greatly enlarge the
industrial imprint and significantly degrade the viewshed beyond any impacts of
the proposed Project. It would be as if, in addition to the proposed power plant,
several “big box” warehouse stores were constructed at the site, blocking o
dominating the view of the coast from many vantage points. (Ex. 228, pp. 94-95;
6/5/02 RT 275-276, 295.) The visual impact of dry cooling would be sufficiently
great to undercut the goal of the local community in the negotiated redesign of
this proposed Project. That goal is to reduce the existing power plant's negative

visual impacts.

Noise: The City of Morro Bay’s noise ordinance requires, among other things,
that noise from the facility not exceed 45 dBA at the nearest residential receptor
at night. (Ex. 197, App. A, Table 12, p. 82.) Staff's analysis estimated that, for its
smaller cooling design, the estimated (but not guaranteed) noise level data for a
maximum noise mitigated configuration would produce the cumulative noise level
for dry cooling Alternatives 1 and 2 of 45 dBA. (d. RT 80-84.) For the hybrid
cooling options, Staff concluded that noise levels would probably exceed legal
limits at the nearest residences. (Ex. 197, p.87; 6/5/02 RT 164.) Because this
likely LORS violation was not disputed, we have found the hybrid cooling

proposals to be infeasible.

Duke argues that noise levels for the Staff design are exactly at the 45-dB limit
with no margin for error. (6/5/02 RT 184.) In fact, Staff acknowledged that even a
tenth of a dBA increase in actual noise above its estimates would cause the
Project to be out of compliance with the City’s noise ordinance. (6/5/02 RT 198.)
Applicant points out that both Staff's and Duke’s analyses were based upon
noise estimates provided by the vendor, GEA Power Systems, and are not

commercially guaranteed. (6/5/02 RT 185.) Thus, given the extremely small
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margin for error, it is unlikely that Duke could obtain a commercial guarantee
assuring compliance. If the Project with alternative cooling was built and then
failed to meet the noise ordinance, there would be no reasonable method of
significantly reducing the noise that would not also reduce the cooling system
performance. (d. RT 68-69.) Duke thus argues that Staff's determination that
Staff's smaller design for alternative cooling is “feasible” with respect to noise, is
theoretical and that Applicant cannot feasibly risk an $800 million facility on

achieving nonguaranteed estimates to within a tenth of a decibel.

CAPE’s witness testified that if the dry cooling alternatives were optimized it
would be possible to achieve a 10 dB noise reduction without adding cooling
cells to the structure. (Id. RT 243.) However, the evidence from GEA Systems
shows that legal noise limits could not be guaranteed. As a result, the record
shows that the ability of a dry cooling system at the site to meets LORS has not
been adequately demonstrated and remains in doubt, even for the smaller design

advanced by Staff.

In its PMPD comments, CAPE argues that Finding 14, regarding the risk that the
Staff design may exceed the local noise ordinance, is not supported by
sufficiently compelling evidence on which to base a finding of LORS
noncompliance. While the evidence reveals that the smaller Staff design
presents a substantial risk of non compliance, we have modified the finding to

merely reflect that fact, rather than actual non compliance.

Land Use: Applicant’s position is that Staff's dry or hybrid cooling designs are
also infeasible because they 1) violate the primary zoning for the site, and 2) do

not comply with various city ordinances and standards. (Ex. 228, pp. 13-19.)
The City of Morro Bay also offered testimony showing that the dry cooling and
hybrid cooling alternatives are inconsistent with the City’s ordinances and
standards. (6/5/02 RT 280-285.) As a result of the City’s concerns about the

size, height, location restraints, and serious environmental